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competing secured party was the first to file
or perfect.

Example 2: A and B make non-purchase-
money advances secured by the same col-
lateral. The collateral is in Debtor’s pos-
session, and neither security interest is
perfected when the second advance is
made. Whichever secured party first per-
fects its security interest (by taking pos-
session of the collateral or by filing) takes
priority. It makes no difference whether
that secured party knows of the other
security interest at the time it perfects its
own.

The rule of subsection (a)(1), affording
priority to the first to file or perfect, applies
to security interests that are perfected by
any method, including temporarily (Section
9-312) or upon attachment (Section 9-309),
even though there may be no notice to credi-
tors or subsequent purchasers and notwith-
standing any common-law rule to the con-
trary. The form of the claim to priority, i.e.,
filing or perfection, may shift from time to
time, and the rank will be based on the first
filing or perfection as long as there is no
intervening period without filing or perfec-
tion. See Section 9-308(c).

Example 3: On October 1, A acquires a
temporarily perfected (20—day) security in-
terest, unfiled, in a negotiable document
in the debtor’s possession under Section
9-312(e). On October 5, B files and there-
by perfects a security interest that previ-
ously had attached to the same document.
On October 10, A files. A has priority,
even after the 20-day period expires, re-
gardless of whether A knows of B’s securi-
ty interest when A files. A was the first to
perfect and maintained continuous perfec-
tion or filing since the start of the 20-day
period. However, the perfection of A’s se-
curity interest extends only ‘‘to the extent
it arises for new value given.” To the
extent A’s security interest secures ad-
vances made by A beyond the 20-day peri-
od, its security interest would be subor-
dinate to B’s, inasmuch as B was the first
to file.

In general, the rule in subsection (a)(1)
does not distinguish among various advances
made by a secured party. The priority of
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every advance dates from the earlier of filing
or perfection. However, in rare instances,
the priority of an advance dates from the
time the advance is made. See Example 3
and Section 9-323.

5. Priority in After-Acquired Prop-
erty. The application of the priority rules to
after-acquired property must be considered
separately for each item of collateral. Priori-
ty does not depend only on time of perfection
but may also be based on priority in filing
before perfection.

Example 4: On February 1, A makes ad-
vances to Debtor under a security agree-
ment covering ‘“‘all Debtor’s machinery,
both existing and after-acquired.” A
promptly files a financing statement. On
April 1, B takes a security interest in all
Debtor’s machinery, existing and after-ac-
quired, to secure an outstanding loan. The
following day, B files a financing state-
ment. On May 1, Debtor acquires a new
machine. When Debtor acquires rights in
the new machine, both A and B acquire
security interests in the machine simulta-
neously. Both security interests are per-
fected simultaneously. However, A has pri-
ority because A filed before B.

When after-acquired collateral is encum-
bered by more than one security interest,
one of the security interests often is a pur-
chase-money security interest that is enti-
tled to special priority under Section 9-324.

6. Priority in Proceeds: General
Rule. Subsection (b)(1) follows former Sec-
tion 9-312(6). It provides that the baseline
rules of subsection (a) apply generally to
priority conflicts in proceeds except where
otherwise provided (e.g., as in subsections (c)
through (e)). Under Section 9-203, attach-
ment cannot occur (and therefore, under
Section 9-308, perfection cannot occur) as to
particular collateral until the collateral itself
comes into existence and the debtor has-
rights in it. Thus, a security interest in
proceeds of original collateral does not at-
tach and is not perfected until the proceeds
come into existence and the debtor acquires
rights in them.

Example 5: On April 1, Debtor authenti-
cates a security agreement granting to A a
security interest in all Debtor’s existing
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and after-acquired inventory. The same
day, A files a financing statement covering
inventory. On May 1, Debtor authenti-
cates a security agreement granting B a
security interest in all Debtor’s existing
and future accounts. On June 1, Debtor
sells inventory to a customer on 30-day
unsecured credit. When Debtor acquires
the account, B’s security interest attaches
to it and is perfected by B’s financing
statement. At the very same time, A's
security interest attaches to the account as
proceeds of the inventory and is automati-
cally perfected. See Section 9-315. Under
subsection (b) of this section, for purposes
of determining A’s priority in the account,
the time of filing as to the original collat-
eral (April 1, as to inventory) is also the
time of filing as to proceeds (account).
Accordingly, A’s security interest in the
account has priority over B’s. Of course,
had B filed its financing statement before
A filed (e.g., on March 1), then B would
have priority in the accounts.

Section 9-324 governs the extent to which
a special purchase-money priority in goods
or software carries over into the proceeds of
the original collateral. '

7. Priority in Proceeds: Special
Rules. Subsections (c), (d), and (e), which
are new, provide additional priority rules for
proceeds of collateral in situations where
the temporal (first-in-time) rules of subsec-
tion (a)(1) are not appropriate. These new
provisions distinguish what these Comments
refer to as “non-filing collateral” from what
they call “filing collateral.” As used in these
Comments, non-filing collateral is collateral
of a type for which perfection may be
achieved by a method other than filing (pos-
session or control, mainly) and for which
secured parties who so perfect generally do
not expect or need to conduct a filing
search. More specifically, non-filing collater-
al is chattel paper, deposit accounts, nego-
tiable documents, instruments, investment
property, and letter-of-credit rights. Other
collateral—accounts, commercial tort claims,
general intangibles, goods, nonnegotiable
documents, and payment intangibles-is fil-
ing collateral. :

8. Proceeds of Non-Filing Cbllateral:
Non-Temporal Priority. Subsection (c)(2)
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provides a baseline priority rule for proceeds
of non-filing collateral which applies if the
secured party has taken the steps required
for non-temporal priority over a conflicting
security interest in non-filing collateral (e.g.,
control, in the case of deposit accounts, let-
ter-of-credit rights, and investment proper-
ty). This rule determines priority in proceeds
of non-filing collateral whether or not there
exists an actual conflicting security interest
in the original non-filing collateral. Under
subsection (c)(2), the priority in the original
collateral continues in proceeds if the securi-
ty interest in proceeds is perfected and the
proceeds are cash proceeds or non-filing pro-
ceeds ‘“‘of the same type” as the original
collateral. As used in subsection (c)(2),
“type”’ means a type of collateral defined in
the Uniform Commercial Code and should be
read broadly. For example, a security is ‘“‘of
the same type” as a security entitlement
(i.e., investment property), and a promissory
note is “of the same type” as a draft (i.e., an
instrument).

Example 6: SP-1 perfects its security in-
terest in investment property by filing.
SP-2 perfects subsequently by taking con-
trol of a certificated security. Debtor re-
ceives cash proceeds of the security (e.g.,
dividends deposited into Debtor’s deposit
account). If the first-to-file-or-perfect rule
of subsection (a)(1) were applied, SP-1’s
security interest in the cash proceeds
would be senior, although SP-2’s security
interest continues perfected under Section
9-315 beyond the 20-day period of auto-
matic perfection. This was the result un-
der former Article 9. Under subsection (c),
however, SP-2’s security interest is senior.

Note that a different result would obtain in
Example 6 (i.e., SP-1's security interest
would be senior) if SP-1 were to obtain
control of the deposit-account proceeds. This
is so because subsection (c) is subject to
subsection (f), which in turn provides that
the priority rules under subsections (a)
through (e) are subject to ‘“‘the other provi-
sions of this part.” One of those “other
provisions’ is Section 9-327, which affords
priority to a security interest-perfected by
control. See Section 9-327(1).
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Example 7: SP-1 perfects its security in-
terest in investment property by filing.
SP-2 perfects subsequently by taking con-
trol of a certificated security. Debtor re-
ceives proceeds of the security consisting
of a new certificated security issued as a
stock dividend on the original collateral.
Although the new security is of the same
type as the original collateral (i.e., invest-
ment property), once the 20-day period of
automatic perfection expires (see Section
9-315(d)), SP-2’s security interest is un-
perfected. (SP-2 has not filed or taken
delivery or control, and no temporary-per-
fection rule applies.) Consequently, once
the 20-day period expires, subsection (c¢)
does not confer priority, and, under sub-
section (a)(2), SP-1's security interest in
the security is senior. This was the result
under former Article 9.

Example 8: SP-1 perfects its security in-
terest in investment property by filing.
SP-2 perfects subsequently by taking con-
trol of a certificated security and also by
filing against investment property. Debtor
receives proceeds of the security consisting
of a new certificated security issued as a
stock dividend of the collateral. Because
the new security is of the same type as the
original collateral (i.e., investment proper-
ty) and (unlike Example 7) SP-2’s security
interest is perfected by filing, SP-2’s secu-
rity interest is senior under subsection (c).
If the new security were redeemed by the
issuer upon surrender and yet another
security were received by Debtor, SP-2's
security interest would continue to enjoy
priority under subsection (¢). The new se-
curity would be proceeds of proceeds.

Example 9: SP-1 perfects its security in-
terest in investment property by filing.
SP-2 subsequently perfects its security in-
terest in investment property by taking
control of a certificated security and also
by filing against investment property.
Debtor receives proceeds of the security
consisting of a dividend check that it de-
posits to a deposit account. Because the
check and the deposit account are cash
proceeds, SP-1’s and SP-2’s security in-
terests in the cash proceeds are perfected
under Section 9-315 beyond the 20-day
period of automatic perfection. However,
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SP-2's security interest is senior under
subsection (c).

Example 10: SP-1 perfects its security
interest in investment property by filing.
SP-2 perfects subsequently by taking con-
trol of a certificated security and also by
filing against investment property. Debtor
receives an instrument as proceeds of the
security. (Assume that the instrument is
not cash proceeds.) Because the instru-
ment is not of the same type as the origi-
nal collateral (i.e., investment property),
SP-2’s security interest, although perfect-
ed by filing, does not achieve priority un-
der subsection (c). Under the first-to-file-
or-perfect rule of subsection (a)(1), SP-1’s
security interest in the proceeds is senior.

The proceeds of proceeds are themselves
proceeds. See Section 9-102 (defining ‘‘pro-
ceeds” and “‘collateral’’). Sometimes compet-
ing security interests arise in proceeds that
are several generations removed from the
original collateral. As the following example
explains, the applicability of subsection (c)
may turn on the nature of the intervening
proceeds.

Example 11: SP-1 perfects its security
interest in Debtor’s deposit account by
obtaining control. Thereafter, SP-2 files
against inventory, (presumably) searches,
finds no indication of a conflicting security
interest, and advances against Debtor’s ex-
isting and after-acquired inventory. Debt-
or uses funds from the deposit account to
purchase inventory, which SP-1 can trace
as identifiable proceeds of its security in-
terest in Debtor’s deposit account, and
which SP-2 claims as original collateral.
The inventory is sold and the proceeds
deposited into another deposit account, as
to which SP-1 has not obtained control.
Subsection (c) does not govern priority in
this other deposit account. This deposit
account is cash proceeds and is also the
same type of collateral as SP-1’s original
collateral, as required by subsections
(¢)(2){A) and (B). However, SP-1’s securi-
ty interest does not satisfy subsection
(€)(2)(C) because the inventory proceeds,
which intervened between the original de-
posit account and the deposit account con-
stituting the proceeds at issue, are not
cash proceeds, proceeds of the same type
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as the collateral (original deposit account),
or an account relating to the collateral.
Stated otherwise, once proceeds other
than cash proceeds, proceeds of the same
type- as the original collateral, or an ac-
count relating to the original collateral
intervene in the chain of proceeds, priority
under subsection (c) is thereafter unavail-
able. The special priority rule in subsec-
tion (d) also is inapplicable to this case.
See Comment 9, Example 13, below. In-
stead, the general first-to-file-or-perfect
rule of subsections (a) and (b) apply. Un-
der that rule, SP-1 has priority unless its
security interest in the inventory proceeds
became unperfected under Section 9-
315(d). Had SP-2 filed against inventory
before SP-1 obtained control of the origi-
nal deposit account, the SP-2 would have
had priority even if SP-1’s security inter-
est in the inventory proceeds remained
perfected.

9. Proceeds of Non-Filing Collateral:
Special Temporal Priority. Under subsec-
tions (d) and (e), if a security interest in
non-filing collateral is perfected by a method
other than filing (e.g., control or possession),
it does not retain its priority over a conflict-
ing security interest in proceeds that are
filing collateral. Moreover, it is not entitled
to priority in proceeds under the first-to file-
or-perfect rule of subsections (a)(1) and (b).
Instead, under subsection (d), priority is de-
termined by a new first-to-file rule.

Example 12: SP-1 perfects its security
interest in Debtor’s deposit account by
obtaining control. Thereafter, SP-2 files
against equipment, (presumably) searches,
finds no indication of a conflicting security
interest, and advances against Debtor’s
equipment. SP-1 then files against Debt-
or’'s equipment. Debtor uses funds from
the deposit account to purchase equip-
ment, which SP-1 can trace as proceeds of
its security interest in Debtor’s deposit
account. If the first-to-file-or-perfect rule
were applied, SP-1's security interest
would be senior under subsections (a)(1)
and (b), because it was the first to perfect
in the original collateral and there was no
period during which its security interest
was unperfected. Under subsection (d),
however, SP-2’s security interest would be
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senior because it filed first. This corre-
sponds with the likely expectations of the
parties.

Note that under subsection (e), the first-
to-file rule of subsection (d) applies only if
the proceeds in question are other than non-
filing collateral (i.e., if the proceeds are filing
collateral). If the proceeds are non-filing col-
lateral, either the first-to-file-or-perfect rule
under subsections (a) and (b) or the non-
temporal priority rule in subsection (c)
would apply, depending on the facts.

Example 13: SP-1 perfects its security
interest in Debtor’s deposit account by
obtaining control. Thereafter, SP-2 files
against inventory, (presumably) searches,
finds no indication of a conflicting security
interest, and advances against Debtor’s ex-
isting and after-acquired inventory. Debt-
or uses funds from the deposit account to
purchase inventory, which SP-1 can trace
as identifiable proceeds of its security in-
terest in Debtor’s deposit account, and
which SP-2 claims as original collateral.
The inventory is sold and the proceeds
deposited into another deposit account, as
to which SP-1 has not obtained control.
As discussed above in Comment 8, Exam-
ple 11, subsection (c) does not govern pri-
ority in this deposit account. Subsection
(d) also does not govern, because the pro-
ceeds at issue (the deposit account) are
cash proceeds. See subsection (e). Rather,
the general rules of subsections (a) and (b)
govern.

10. Priority in Supporting Obli-
gations. Under subsections (b}(2) and (c)(1),
a security interest having priority in collat-
eral also has priority in a supporting obli-
gation for that collateral. However, the rules
in these subsections are subject to the spe-
cial rule in Section 9-329 governing the pri-
ority of security interests in a letter-of-credit
right. See subsection (f). Under Section 9-
329, a secured party’s failure to obtain con-
trol (Section 9-107) of a letter-of-credit right
that serves as supporting collateral leaves its
security interest exposed to a priming inter-
est of a party who does take control.

11. Unperfected Security Interests.
Under subsection (a)(3), if conflicting securi-
ty interests are unperfected, the first to at-
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tach has priority. This rule may be of merely
theoretical interest, inasmuch as it is hard to
imagine a situation where the case would
come into litigation without either secured
party’s having perfected its security interest.
If neither security interest had been perfect-
ed at the time of the filing of a petition in
bankruptcy, ordinarily neither would be
good against the trustee in bankruptcy un-
der the Bankruptcy Code.

12. Agricultural Liens. Statutes other
than this Article may purport to grant prior-
ity to an agricultural lien as against a con-
flicting security interest or agricultural lien.
Under subsection (g), if another statute
grants priority to an agricultural lien, the
agricultural lien has priority only if the same
statute creates the agricultural lien and the

§ 9-323. Future Advances.
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agricultural lien is perfected. Otherwise,
subsection (a) applies the same priority rules
to an agricultural lien as to a security inter-
est, regardless of whether the agricultural
lien conflicts with another agricultural lien
or with a security interest.

Inasmuch as no agricultural lien on pro-
ceeds arises under this Article, subsections
(b) through (e) do not apply to proceeds of
agricultural liens. However, if an agricultur-
al lien has priority under subsection (g) and
the statute creating the agricultural lien
gives the secured party a lien on proceeds of
the collateral subject to the lien, a court
should apply the principle of subsection (g)
and award priority in the proceeds to the
holder of the perfected agricultural lien.

(a) [When priority based on time of advance.] Except as otherwise

provided in subsection (c), for purposes of determining the priority of a perfected
security interest under Section 9-322(a)(1), perfection of the security interest dates
from the time an advance is made to the extent that the security interest secures

an advance that:
(1) is made while the security interest is perfected only:
(A) under Section 9-309 when it attaches; or
(B) temporarily under Section 9-312(e), (f), or (g); and
(2) is not made pursuant to a commitment entered into before or while the
security interest is perfected by a method other than under Section 9-309
or 9-312(e), (), or (g).

(b) [Lien creditor.] Except as otherwise provided in subsection (c), a security
interest is subordinate to the rights of a person that becomes a lien creditor to the
extent that the security interest secures an advance made more than 45 days after
the person becomes a lien creditor unless the advance is made:

(1) without knowledge of the lien; or ,

(2) pursuant to a commitment entered into without knowledge of the lien.

(c) [Buyer of receivables.] Subsections (a) and (b) do not apply to a security
interest held by a secured party that is a buyer of accounts, chattel paper, payment
intangibles, or promissory notes or a consignor.

(d) [Buyer of goods.] Except as otherwise provided in subsection (e), a buyer
of goods other than a buyer in ordinary course of business takes free of a security
interest to the extent that it secures advances made after the earlier of:

(1) the time the secured party acquires knowledge of the buyer’s purchase; or
(2) 45 days after the purchase.

(e) [Advances made pursuant to commitment: priority of buyer of
goods.] Subsection (d) does not apply if the advance is made pursuant to a

919



§ 9-323

UNIFORM COMMERCIAL CODE

Art. 9

commitment entered into without knowledge of the buyer’s purchase and before

the expiration of the 45-day period.

(f) [Lessee of goods.] Except as otherwise provided in subsection (g), a lessee
of goods, other than a lessee in ordinary course of business, takes the leasehold
interest free of a security interest to the extent that it secures advances made after

the earlier of:

(1) the time the secured party acquires knowledge of the lease; or
(2) 45 days after the lease contract becomes enforceable.

(g) [Advances made pursuant to commitment: priority of lessee of
goods.] Subsection (f) does not apply if the advance is made pursuant to a
commitment entered into without knowledge of the lease and before the expiration

of the 45—day period.

Official Comment

1. Source. Former Sections 9-312(7), 9-
301(4), 9-307(3), 2A-307(4).

2. Scope of This Section. A security
agreement may provide that collateral se-
cures future advances. See Section 9-204(c).
This section collects all of the special rules
dealing with the priority of advances made
by a secured party after a third party ac-
quires an interest in the collateral. Subsec-
tion (a) applies when the third party is a
competing secured party. It replaces and
clarifies former Section 9-312(7). Subsection
(b) deals with lien creditors and replaces
former Section 9-301(4). Subsections (d) and
(e) deal with buyers and replace former Sec-
tion 9-307(3). Subsections (f) and (g) deal
with lessees and replace former Section 2A-
307(4).

3. Competing Security Interests. Un-
der a proper reading of the first-to-file-or-
perfect rule of Section 9-322(a)(1) (and for-
mer Section 9-312(5)), it is abundantly clear
that the time when an advance is made plays
no role in determining priorities among con-
flicting security interests except when a fi-
nancing statement was not filed and the
advance is the giving of value as the last step
for attachment and perfection. Thus, a se-
cured party takes subject to all advances
secured by a competing security interest
having priority under Section 9-322(a)(1).
This result generally obtains regardless of
how the competing security interest is per-
fected and regardless of whether the ad-
vances are made ‘‘pursuant to commitment”
(Section 9-102). Subsection (a) of this sec-

tion states the only other instance when the
time of an advance figures in the priority
scheme in Section 9-322: when the security
interest is perfected only automatically un-
der Section 9-309 or temporarily under Sec-
tion 9-312(e), (), or (g), and the advance is
not made pursuant to a commitment entered
into while the security interest was perfected
by another method. Thus, an advance has
priority from the date it is made only in the
rare case in which it is made without com-
mitment and while the security interest is
perfected only temporarily under Section 9-
312.

The new formulation in subsection (a)
clarifies the result when the initial advance
is paid and a new (“future”) advance is
made subsequently. Under former Section 9-
312(7), the priority of the new advance
turned on whether it was “made while a
security interest is perfected.” This section
resolves any ambiguity by omitting the quot-
ed phrase.

Example 1: On February 1, A makes an

advance secured by machinery in the debt-

or’s possession and files a financing state-
ment. On March 1, B makes an advance

secured by the same machinery and files a

financing statement. On April 1, A makes

a further advance, under the original secu-

rity agreement, against the same machin-

ery. A was the first to file and so, under
the first-to-file-or-perfect rule of Section
9-322(a)(1), A’s security interest has pri-

ority over B’s, both as to the February 1

and as to the April 1 advance. It makes no
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difference whether A knows of B’s inter-
vening advance when A makes the second
advance. Note that, as long as A was the
first to file or perfect, A would have priori-
ty with respect to both advances if either
A or B had perfected by taking possession
of the collateral. Likewise, A would have
priority if A’s April 1 advance was not
made under the original agreement with
the debtor, but was under a new agree-
ment.

Example 2: On October 1, A acquires a
temporarily perfected (20-day) security in-
terest, unfiled, in a negotiable document
in the debtor’s possession under Section
9-312(e) or (f). The security interest se-
cures an advance made on that day as well
as future advances. On October 5, B files
and thereby perfects a security interest
that previously had attached to the same
document. On October 8, A makes an ad-

§ 9-323

ditional advance. On October 10, A files.
Under Section 9-322(a)(1), because A was
the first to perfect and maintained contin-
uous perfection or filing since the start of
the 20-day period, A has priority, even
after the 20-day period expires. See Sec-
tion 9-322, Comment 4, Example 3. How-
ever, under this section, for purposes of
Section 9-322(a)(1), to the extent A’s secu-
rity interest secures the October 8 ad-
vance, the security interest was perfected
on October 8. Inasmuch as B perfected on
October 5, B has priority over the October
8 advance.

The rule in subsection (a) is more liberal
toward the priority of future advances than
the corresponding rules applicable to inter-
vening lien creditors (subsection (b)), buyers
(subsections (d) and (e)), and lessees (subsec-
tions (f) and (g)).

4. Competmg Llen Credltors Subsectlon (b) replaces former Sectlon 9—301(4)—1&

arest and addresses the nghts of

‘lzen credltor as deﬁned in Sectzon 9—102 Under Sectclon 9-317(a)(2), a perfected security
mterest is senior to the rights of e—subseguenttien—creditor a person who becomes a lien
creditor, unless the person becomes a lien creditor before the security interest is perfected and
before a financing statement covering the collateral is ﬁled a.nd Sectlon 9—203(b)(3) is
satisfied. Subsection (b) of this section elimina he-erroneo mplicatio OFm by
providing-that-a-perfected provides that a secunty mterest is subordmate only to those nghts
to the extent that the specified circumstances occur. Subsection (b) does not elevate the
priority of a security interest that is subordinate to the rights of a lien creditor under Section

9-317(a)(2); it only subordinates.*

As under former Section 9-301(4), a se-
cured party’s knowledge does not cut short
the 45-day period during which future ad-
vances can achieve priority over an interven-
ing lien creditor’s interest. Rather, because
of the impact of the rule in subsection (b) on
the question whether the security interest
for future advances is “protected”’ under
Section 6323(c)(2) and (d) of the Internal
Revenue Code as amended by the Federal
Tax Lien Act of 1966, the priority of the
security interest for future advances over a

* Amendments in italics approved by the Per-
manent Editorial Board for Uniform Commercial

lien creditor is made absolute for 45 days
regardless of knowledge of the secured party
concerning the lien. If, however, the advance
is made after the 45 days, the advance will
not have priority unless it was made or
committed without knowledge of the lien.

5. Sales of Receivables; Consign-
ments. Subsections (a) and (b) do not apply
to outright sales of accounts, chattel paper,
payment intangibles, or promissory notes,
nor do they apply to consignments.

Code October 20, 1999.
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6. Competing Buyers and Lessees.
Under subsections (d) and (e}, a buyer will
not take subject to a security interest to the
extent it secures advances made after the
secured party has knowledge that the buyer
has purchased the collateral or more than 45
days after the purchase unless the advances
were made pursuant to a commitment en-
tered into before the expiration of the 45~
day period and without knowledge of the
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purchase. Subsections (f) and (g) provide an
analogous rule for lessees. Of course, a buyer
in ordinary course who takes free of the
security interest under Section 9-320 and a
lessee in ordinary course who takes free un-
der Section 9-321 are not subject to any
future advances. Subsections (d) and (e) re-
place former Section 9-307(3), and subsec-
tions (f) and (g) replace former Section 2A-
307(4). No change in meaning is intended.

§ 9—324, ~ Priority of Purchase-Money Security Interests.

(a) [General rule: purchase-money priority.] Except as otherwise provid-
ed in subsection (g), a perfected purchase-money security interest in goods other
than inventory or livestock has priority over a conflicting security interest in the
same goods, and, except as otherwise provided in Section 9-327, a perfected
security interest in its identifiable proceeds also has priority, if the purchase-money
security interest is perfected when the debtor receives possession of the collateral
or within 20 days thereafter.

(b) [Inventory purchase-money priority.] Subject to subsection (c¢) and
except as otherwise provided in subsection (g), a perfected purchase-money security
interest in inventory has priority over a conflicting security interest in the same
inventory, has priority over a conflicting security interest in chattel paper or an
instrument constituting proceeds of the inventory and in proceeds of the chattel
paper, if so provided in Section 9-330, and, except as otherwise provided in Section
9-327, also has priority in identifiable cash proceeds of the inventory to the extent
the identifiable cash proceeds are received on or before the delivery of the
inventory to a buyer, if:

(1) the purchase-money security interest is perfected when the debtor receives
possession of the 1nventory,

(2) the purchase-money secured party sends an authentlcated notification to
the holder of the conflicting security interest;

(3) the holder of the conflicting security interest receives the notification
within five years before the debtor receives possession of the inventory;
and

(4) the notification states that the person sending the notification has or
expects to acquire a purchase-money security interest in inventory of the
debtor and describes the inventory.

(c) [Holders of conflicting inventory security interests to be notified.]
Subsections (b)(2) through (4) apply only if the holder of the conflicting security
interest had filed a financing statement covering the same types of inventory:

(1) if the purchase-money security interest is perfected by filing, before the
date of the filing; or ‘

(2) if the purchase-money security interest is temporarily perfected without
filing or possession under Section 9-312(f), before the beginning of the 20-
day period thereunder.
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(d) [Livestock purchase-money priority.] Subject to subsection (e) and
except as otherwise provided in subsection (g), a perfected purchase-money security
interest in livestock that are farm products has priority over a conflicting security
interest in the same livestock, and, except as otherwise provided in Section 9-327, a
perfected security interest in their identifiable proceeds and identifiable products in
their unmanufactured states also has priority, if:

(1) the purchase-money security interest is perfected when the debtor receives
possession of the livestock;

(2) the purchase-money secured party sends an authenticated notification to
the holder of the conflicting security interest;

(3) the holder of the conflicting security interest receives the notification
within six months before the debtor receives possession of the livestock;
and

(4) the notification states that the person sending the notification has or
expects to acquire a purchase-money security interest in livestock of the
debtor and describes the livestock.

(e) [Holders of conflicting livestock security interests to be notified.]
Subsections (d)(2) through (4) apply only if the holder of the conflicting security
interest had filed a financing statement covering the same types of livestock:

(1) if the purchase-money security interest is perfected by filing, before the
date of the filing; or

(2) if the purchase-money security interest is temporarily perfected without
filing or possession under Section 9-312(f), before the beginning of the 20-
day period thereunder.

(f) [Software purchase-money priority.] Except as otherwise provided in
subsection (g), a perfected purchase-money security interest in software has priori-
ty over a conflicting security interest in the same collateral, and, except as
otherwise provided in Section 9-327, a perfected security interest in its identifiable
proceeds also has priority, to the extent that the purchase-money security interest
in the goods in which the software was acquired for use has priority in the goods
and proceeds of the goods under this section.

(g) [Conflicting purchase-money security interests.] If more than one
security interest qualifies for priority in the same collateral under subsection (a),
(b), (d), or (f):

(1) a security interest securing an obligation incurred as all or part of the price
of the collateral has priority over a security interest securing an obligation
incurred for value given to enable the debtor to acquire rights in or the use
of collateral; and .

(2) in all other cases, Section 9-322(a) applies to the qualifying security
interests.

Official Comment

1. Source. Former Section 9-312(3), (4). priority rules applicable to purchase-money

2. Priority of Purchase-Money Secu- security interests, as defined in Section 9-
rity Interests. This section contains the 103. It affords a special, non-temporal priori-
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ty to those purchase-money security inter-
ests that satisfy the statutory conditions. In
most cases, priority will be over a security
interest asserted under an after-acquired
property clause. See Section 9-204 on the
extent to which security interests in after-
acquired property are validated.

A purchase-money security interest can be
created only in goods and software. See Sec-
tion 9-103. Section 9-324(a), which follows
former Section 9-312(4), contains the gener-
al rule for purchase-money security interests
in goods. It is subject to subsections (b) and
{c), which derive from former Section 9-
312(3) and apply to purchase-money security
interests in inventory, and subsections (d)
and (e), which apply to purchase-money se-
curity interests in livestock that are farm
products. Subsection (f) applies to purchase-
money security interests in software. Sub-
section (g) deals with the relatively unusual
case in which a debtor creates two purchase-
money security interests in the same collat-
eral and both security interests qualify for
special priority under one of the other sub-
sections.

Former Section 9-312(2) contained a rule
affording special priority to those who pro-
vided secured credit that enabled a debtor to
produce crops. This rule proved unworkable
and has been eliminated from this Article.
Instead, model Section 9-324A contains a
revised production-money priority rule. That
section is a model, not uniform, provision.
The sponsors of the UCC have taken no
position as to whether it should be enacted,
instead leaving the matter for state legisla-
tures to consider if they are so inclined.

3. Purchase-Money Priority in Goods
Other Than Inventory and Livestock.
Subsection (a) states a general rule applica-
ble to all types of goods except inventory and
farm-products livestock: the purchase-money
interest takes priority if it is perfected when
the debtor receives possession of the collater-
al or within 20 days thereafter. (As to the
20-day “‘grace period,” compare Section 9-
317(e). Former Sections 9-312(4) and 9-
301(2) contained a 10-day grace period.) The
perfection requirement means that the pur-
chase-money secured party either has filed a
financing statement before that time or has
a temporarily perfected security interest in

UNIFORM COMMERCIAL CODE Art. 9

goods covered by documents under Section
9-312(e) and (f) which is continued in a
perfected status by filing before the expira-
tion of the 20-day period specified in that
section. A purchase-money security interest
qualifies for priority under subsection (a),
even if the purchase-money secured party
knows that a conflicting security interest has
been created and/or that the holder of the
conflicting interest has filed a financing
statement covering the collateral.

Normally, there will be no question when
‘“the debtor receives possession of the collat-
eral” for purposes of subsection (a). Howev-
er, sometimes a debtor buys goods and takes
possession of them in stages, and then as-
sembly and testing are completed (by the
seller or debtor-buyer) at the debtor’s loca-
tion. Under those circumstances, the buyer
“takes possession’ within the meaning of
subsection (a) when, after an inspection of
the portion of the goods in the debtor’s
possession, it would be apparent to a poten-
tial lender to the debtor that the debtor has
acquired an interest in the goods taken as a
whole.

A similar issue concerning the time when
“the debtor receives possession’’ arises when
a person acquires possession of goods under
a transaction that is not governed by this
Article and then later agrees to buy the
goods on secured credit. For example, a per-
son may take possession of goods as lessee
under a lease contract and then exercise an
option to purchase the goods from the lessor
on secured credit. Under Section 2A-307(1),
creditors of the lessee generally take subject
to the lease contract; filing a financing state-
ment against the lessee is unnecessary to
protect the lessor’s leasehold or residual in-
terest. Once the lease is converted to a secu-
rity interest, filing a financing statement is
necessary to protect the seller’s (former les-
sor’s) security interest. Accordingly, the 20—
day period in subsection (a) does not com-
mence until the goods become ‘‘collateral”
(defined in Section 9-102), i.e., until they are
subject to a security interest.

4. Purchase-Money Security Inter-
ests in Inventory. Subsections (b) and (¢)
afford a means by which a purchase-money
security interest in inventory can achieve
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priority over an earlier-filed security interest
in the same collateral. To achieve priority,
the purchase-money security interest must
be perfected when the debtor receives pos-
session of the inventory. For a discussion of
when ‘“‘the debtor receives possession,” see
Comment 3, above. The 20—day grace period
of subsection (a) does not apply.

The arrangement between an inventory
secured party and its debtor typically re-
quires the secured party to make periodic
advances against incoming inventory or peri-
odic releases of old inventory as new inven-
tory is received. A fraudulent debtor may
apply to the secured party for advances even
though it has already given a purchase-mon-
ey security interest in the inventory to an-
other secured party. For this reason, subsec-
tions (b)(2) through (4) and (c) impose a
second condition for the purchase-money se-
curity interest’s achieving priority: the pur-
chase-money secured party must give notifi-
cation to the holder of a conflicting security
interest who filed against the same item or
type of inventory before the purchase-money
secured party filed or its security interest
became perfected temporarily under Section
9-312(e) or (f). The notification requirement
protects the non-purchase-money inventory
secured party in such a situation: if the
inventory secured party has received notifi-
cation, it presumably will not make an ad-
vance; if it has not received notification (or if
the other security interest does not qualify
as purchase-money), any advance the inven-
tory secured party may make ordinarily will
have priority under Section 9-322. Inasmuch
as an arrangement for periodic advances
against incoming goods is unusual outside
the inventory field, subsection (a) does not
contain a notification requirement.

5. Notification to Conflicting Inven-
tory Secured Party: Timing. Under sub-
section (b)(3), the perfected purchase-money
security interest achieves priority over a con-
flicting security interest only if the holder of
the conflicting security interest receives a
notification within five years before the
debtor receives possession of the purchase-
money collateral. If the debtor never receives
possession, the five-year period never begins,
and the purchase-money security interest
has priority, even if notification is not given.

§ 9-324

However, where the purchase-money inven-
tory financing began by the purchase-money
secured party’s possession of a negotiable
document of title, to retain priority the se-
cured party must give the notification re-
quired by subsection (b) at or before the
usual time, i.e., when the debtor gets posses-
sion of the inventory, even though the secu-
rity interest remains perfected for 20 days
under Section 9-312(e) or (f).

Some people have mistakenly read former
Section 9-312(3)(b) to require, as a condition
of purchase-money priority in inventory,
that the purchase-money secured party give
the notification before it files a financing
statement. Read correctly, the “before”
clauses compare (i) the time when the holder
of the conflicting security interest filed a
financing statement with (i) the time when
the purchase-money security interest be-
comes perfected by filing or automatically
perfected temporarily. Only if (i) occurs be-
fore (ii) must notification be given to the
holder of the conflicting security interest."
Subsection (¢) has been rewritten to clarify
this point.

6. Notification to Conflicting Inven-
tory Secured Party: Address. Inasmuch
as the address provided as that of the se-
cured party on a filed financing statement is
an ‘“‘address that is reasonable under the
circumstances,” the holder of a purchase-
money security interest may satisfy the re-
quirement to ‘‘send’’ notification to the
holder of a conflicting security interest in
inventory by sending a notification to that
address, even if the address is or becomes
incorrect. See Section 9-102 (definition of
“send’’). Similarly, because the address is
“held out by [the holder of the conflicting
security interest] as the place for receipt of
such communications [i.e., communications
relating to security interests],” the holder is
deemed to have ‘‘received” a notification
delivered to that address. See Section 1-
201(26).

7. Consignments. Subsections (b) and
(c) also determine the priority of a consign-
or’s interest in consigned goods as against a
security interest in the goods created by the
consignee. Inasmuch as a consignment sub-
ject to this Article is defined to be a pur-
chase-money security interest, see Section 9~
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103(d), no inference concerning the nature
of the transaction should be drawn from the
fact that a consignor uses the term “‘security
interest” in its notice under subsection
(b)(4). Similarly, a notice stating that the
consignor has delivered or expects to deliver
goods, properly described, ‘“‘on consignment’’
meets the requirements of subsection (b)(4),
even if it does not contain the term “security
interest,” and even if the transaction subse-
quently is determined to be a security inter-
est. Cf. Section 9-505 (use of ‘“‘consignor’’
and “consignee” in financing statement).

8. Priority in Proceeds: General.
When the purchase-money secured party has
priority over another secured party, the
question arises whether this priority extends
to the proceeds of the original collateral.
Subsections (a), (d), and (f) give an affirma-
tive answer, but only as to proceeds in which
the security interest is perfected (see Section
9-315). Although this qualification did not
appear in former Section 9-312(4), it was
implicit in that provision.

In the case of inventory collateral under
subsection (b), where financing frequently is
based on the resulting accounts, chattel pa-
per, or other proceeds, the special priority of
the purchase-money secured interest carries
over into only certain types of proceeds. As
under former Section 9-312(3), the pur-
chase-money priority in inventory under
subsection (b) carries over into identifiable
cash proceeds (defined in Section 9-102) re-
ceived on or before the delivery of the inven-
tory to a buyer.

As a general matter, also like former Sec-
tion 9-312(3), the purchase-money priority
in inventory does not carry over into pro-
ceeds consisting of accounts or chattel paper.
Many parties financing inventory are quite
content to protect their first-priority security
interest in the inventory itself. They realize
that when the inventory is sold, someone
else will be financing the resulting receiv-
ables (accounts or chattel paper), and the
priority for inventory will not run -forward to
the receivables constituting the proceeds. In-
deed, the cash supplied by the receivables
financer often will be used to pay the inven-
tory financing. In some situations, the party
financing the inventory on a purchase-mon-
ey basis makes contractual arrangements

UNIFORM COMMERCIAL CODE Art. 9

that the proceeds of receivables financing by
another be devoted to paying off the invento-
ry security interest.’

However, the purchase-money priority in
inventory does carry over to proceeds con-
sisting of chattel paper and its proceeds (and
also to instruments) to the extent provided
in Section 9-330. Under Section 9-330(e),
the holder of a purchase-money security in-
terest in inventory is deemed to give new
value for proceeds consisting of chattel pa-
per. Taken together, Sections 9-324(b) and
9-330(e) enable a purchase-money inventory
secured party to obtain priority in chattel
paper constituting proceeds of the inventory,
even if the secured party does not actually
give new value for the chattel paper, provid-
ed the purchase-money secured party satis-
fies the other conditions for achieving priori-
ty. :

When the proceeds of original collateral
(goods or software) consist of a deposit ac-
count, Section 9-327 governs priority to the
extent it conflicts with the priority rules of
this section.

9. Priority in Accounts Constituting
Proceeds of Inventory. The application of
the priority rules in subsection (b) is shown
by the following examples:

Example 1: Debtor creates a security in-
terest in its existing and after-acquired
inventory in favor of SP-1, who files a
financing statement covering inventory.
SP-2 subsequently takes a purchase-mon-
ey security interest in certain inventory
and, under subsection (b), achieves priori-
ty in this inventory over SP-1. This inven-
tory is then sold, producing accounts. Ac-
counts are not cash proceeds, and so the
special purchase-money priority in the in-
ventory does not control the priority in the
accounts. Rather, the first-to-file-or-per-
fect rule of Section 9-322(a)(1) applies.
The time of SP-1’s filing as to the invento-
ry is also the time of filing as to the
accounts under Section 9-322(b). Assum-
ing that each security interest in the ac-
counts proceeds remains perfected under
Section 9-315, SP-1 has priority as to the
accounts.
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Example 2: In Example 1, if SP-2 had
filed directly against accounts, the date of
that filing as to accounts would be com-
pared with the date of SP-1’s filing as to
the inventory. The first filed would prevail
under Section 9-322(a)(1).

Example 3: If SP-3 had filed against ac-
counts in Example 1 before either SP-1 or
SP-2 filed against inventory, SP-3’s filing
against accounts would have priority over
the filings of SP-1 and SP-2. This result
obtains even though the filings against
inventory are effective to continue the per-
fected status of SP-1’s and SP-2's security
interest in the accounts beyond the 20-day
period of automatic perfection. See Section
9-315. SP-1's and SP-2’s position as to
the inventory does not give them a claim
to accounts (as proceeds of the inventory)
which is senior to someone who has filed
earlier against accounts. If, on the other
hand, either SP-1's or SP-2’s filing
against the inventory preceded SP-3’s fil-
ing against accounts, SP-1 or SP-2 would
outrank SP-3 as to the accounts.

10. Purchase-Money Security Inter-
ests in Livestock. New subsections (d) and
(e) provide a purchase-money priority rule
for farm-products livestock. They are pat-
terned on the purchase-money priority rule
for inventory found in subsections (b) and
(c) and include a requirement that the pur-
chase-money secured party notify earlier-
filed parties. Two differences between sub-
sections (b) and (d) are noteworthy. First,
unlike the purchase-money inventory lender,
the purchase-money livestock lender enjoys
priority in all proceeds of the collateral.
Thus, under subsection (d), the purchase-
money secured party takes priority in ac-
counts over an earlier-filed accounts financ-
er. Second, subsection (d) affords priority in
certain products of the collateral as well as
proceeds.

11. Purchase-Money Security Inter-
ests in Aquatic Farm Products. Aquatic
goods produced in aquacultural operations
(e.g., catfish raised on a catfish farm) are
farm products. See Section 9-102 (definition
of “farm products”). The definition does not
indicate whether aquatic goods are ‘‘crops,”
as to which the model production money
security interest priority in Section 9-324A
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applies, or “livestock,” as to which the pur-
chase-money priority in subsection (d) of
this section applies. This Article leaves
courts free to determine the classification of
particular aquatic goods on a case-by-case
basis, applying whichever priority rule
makes more sense in the overall context of
the debtor’s business.

12. Purchase-Money Security Inter-
ests in Software. Subsection (f) governs
the priority of purchase-money security in-
terests in software. Under Section 9-103(c),
a purchase-money security interest arises in
software only if the debtor acquires its inter-
est in the software for the principal purpose
of using the software in goods subject to a
purchase-money security interest. Under
subsection (f), a purchase-money security in-
terest in software has the same priority as
the purchase-money security interest in the
goods in which the software was acquired for
use. This priority is determined under sub-
sections (b) and (c) (for inventory) or (a) (for
other goods).

13. Multiple Purchase-Money Secu-
rity Interests. New subsection (g) governs
priority among multiple purchase-money se-
curity interests in the same collateral. It
grants priority to purchase-money security
interests securing the price of collateral (i.e.,
created in favor of the seller) over purchase-
money security interests that secure en-
abling loans. Section 7.2(c) of the Restate-
ment (3d) of the Law of Property (Mortgag-
es) (1997) adopts this rule with respect to
real property mortgages. As Comment d to
that section explains:

the equities favor the vendor. Not only
does the vendor part with specific real
estate rather than money, but the vendor
would never relinquish it at all except on
the understanding that the vendor will be
able to use it to satisfy the obligation to
pay the price. This is the case even though
the vendor may know that the mortgagor
is going to finance the transaction in part
by borrowing from a third party and giv-
ing a mortgage to secure that obligation.
In the final analysis, the law is more sym-
pathetic to the vendor’s hazard of losing
real estate previously owned than to the
third party lender’s risk of being unable to
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collect from an interest in real estate that The first-to-file-or-perfect rule of Section 9-

never previously belonged to it.

322 applies to multiple purchase-money se-
curity interests securing enabling loans.

§ 9-325. Priority of Security Interests in Transferred Collateral.

(a) [Subordination of security interest in transferred collateral.] Ex-
cept as otherwise provided in subsection (b), a security interest created by a debtor
is subordinate to a security interest in the same collateral created by another

person if:

(1) the debtor acquired the collateral subject to the security interest created by

- the other person; - -_

(2) the security interest created by the other person was perfected when the

debtor acquired the collateral; and

(3) there is no period thereafter when the security interest is unperfected.

(b) [Limitation of subsection (a) subordination.] Subsection (a) subor-
dinates a security interest only if the security interest:

(1) otherwise would have priority solely under Section 9-322(a) or 9-324; or
(2) arose solely under Section 2-711(3) or 2A-508(5).

Official Comment

1. Source. New.

2. “Double Debtor Problem.” This
section addresses the ‘“‘double debtor” prob-
lem, which arises when a debtor acquires
property that is subject to a security interest
created by another debtor.

3. Taking Subject to Perfected Secu-
rity Interest. Consider the following sce-
nario:

Example 1: A owns an item of equipment

subject to a perfected security interest in

favor of SP-A. A sells the equipment to B,

not in the ordinary course of business. B

acquires its interest subject to SP-A’s se-

curity interest. See Sections 9-201, 9-

315(a)(1). Under this section, if B creates

a security interest in the equipment in

favor of SP-B, SP-B’s security interest is

subordinate to SP-A’s security interest,
even if SP-B filed against B before SP-A

filed against A, and even if SP-B took a

purchase-money security interest. Normal-

ly, SP-B could have investigated the
source of the equipment and discovered

SP-A’s filing before making an advance

against the equipment, whereas SP-A had

no reason to search the filings against

someone other than its debtor, A.

4. Taking Subject to Unperfected Se-
curity Interest. This section applies only if
the security interest in the transferred col-
lateral was perfected when the transferee
acquired the collateral. See subsection (a)(2).
If this condition is not met, then the normal
priority rules apply.

Example 2: A owns an item of equipment

subject to an unperfected security interest

in favor of SP-A. A sells the equipment to

B, who gives value and takes delivery of

the equipment without knowledge of the

security interest. B takes free of the secu-

rity interest. See Section 9-317(b). If B

then creates a security interest in favor of

SP-B, no priority issue arises; SP-B has

the only security interest in the equip-

ment.

Example 3: The facts are as in Example
2, except that B knows of SP-A’s security
interest and therefore takes the equip-
ment subject to it. If B creates a security
interest in the equipment in favor of SP-
B, this section does not determine the
relative priority of the security interests.
Rather, the normal priority rules govern.
If SP-B perfects its security interest, then,
under Section 9-322(a)(2), SP-A’s unper-
fected security interest will be junior to
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SP-B’s perfected security interest. The
award of priority to SP-B is premised on
the belief that SP-A’s failure to file could
have misled SP-B.

5. Taking Subject to Perfected Secu-
rity Interest that Becomes Unperfected.
This section applies only if the security in-
terest in the transferred collateral did not
become unperfected at any time after the
transferee acquired the collateral. See sub-
section (a)(8). If this condition is not met,
then the normal priority rules apply.

Example 4: As in Example 1, A owns an

item of equipment subject to a perfected

security interest in favor of SP-A. A sells
the equipment to B, not in the ordinary
course of business. B acquires its interest
subject to SP-A’s security interest. See

Sections 9-201, 9-315(a)(1). B creates a

security interest in favor of SP-B, and SP-

B perfects its security interest. This sec-

tion provides that SP-A’s security interest

is senior to SP-B’s. However, if SP-A’s
financing statement lapses while SP-B'’s
security interest is perfected, then the nor-
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mal priority rules would apply, and SP-B’s
security interest would become senior to
SP-A’s security interest. See Sections 9-
322(a)(2), 9-515(c).

6. Unusual Situations. The appropri-
ateness of the rule of subsection (a) is most
apparent when it works to subordinate secu-
rity interests having priority under the basic
priority rules of Section 9-322(a) or the pur-
chase-money priority rules of Section 9-324.
The rule also works properly when applied
to the security interest of a buyer under
Section 2-711(3) or a lessee under Section
2A-508(5). However, subsection (a) may pro-
vide an inappropriate resolution of the “dou-
ble debtor” problem in some of the wide
variety of other contexts in which the prob-
lem may arise. Although subsection (b) lim-
its the application of subsection (a) to those
cases in which subordination is known to be
appropriate, courts should apply the rule in
other settings, if necessary to promote the
underlying purposes and policies of the Uni-
form Commercial Code. See Section 1-
102(1).

§ 9-326. Priority of Security Interests Created by New Debtor.

(a) [Subordination of security interest created by new debtor.] Subject

to subsection (b), a security interest created by a new debtor which is perfected by
a filed financing statement that is effective solely under Section 9-508 in collateral
in which a new debtor has or acquires rights is subordinate to a security interest in
the same collateral which is perfected other than by a filed financing statement
that is effective solely under Section 9-508.

(b) [Priority under other provisions; multiple original debtors.] The
other provisions of this part determine the priority among conflicting security
interests in the same collateral perfected by filed financing statements that are
effective solely under Section 9-508. However, if the security agreements to which
a new debtor became bound as debtor were not entered into by the same original
debtor, the conflicting security interests rank according to priority in time of the
new debtor’s having become bound.

Official Comment

‘1. Source. New.

2. Subordination of Security Inter-
ests Created by New Debtor. This section
addresses the priority contests that may
arise when a new debtor becomes bound by
the security agreement of an original debtor
and each debtor has a secured creditor.

Subsection (a) subordinates the original
debtor’s secured party’s security interest
perfected against the new debtor solely un-
der Section 9-508. The security interest is
subordinated t6 security interests in the
same collateral perfected by another method,
e.g., by filing against the new debtor. As
used in this section, “a filed financing state-
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ment that is effective solely under Section 9-
508" refers to a financing statement filed
against the original debtor that continues to
be effective under Section 9-508. It does not
encompass a new initial financing statement
providing the name of the new debtor, even
if the initial financing statement is filed to
maintain the effectiveness of a financing
statement under the circumstances de-
scribed in Section 9-508(b). Nor does it en-
compass a financing statement filed against
the original debtor which remains effective
against collateral transferred by the original
debtor to the new debtor. See Section 9-
508(c). Concerning priority contests involv-
ing transferred collateral, see Sections 9-325
and 9-507.

Example 1: SP-X holds a perfected-by-
filing security interest in X Corp’s existing
and after-acquired inventory, and SP-Z
holds a perfected-by-possession security
interest in an item of Z Corp’s inventory.
Z Corp becomes bound as debtor by X
Corp’s security agreement (e.g., Z Corp
buys X Corp’s assets and assumes its se-
curity agreement). See Section 9-203(d).
Under Section 9-508, SP-X’s financing
statement is effective to perfect a security
interest in the item of inventory in which
Z Corp has rights. However, subsection
(a) provides that SP-X’s security interest
is subordinate to SP-Z's, regardless of
whether SP-X’s financing statement was
filed before SP-Z perfected its security
interest.

Example 2: SP-X holds a perfected-by-
filing security interest in X Corp’s existing
and after-acquired inventory, and SP-Z
holds a perfected-by-filing security interest
in Z Corp’s existing and after-acquired in-
ventory. Z Corp becomes bound as debtor
by X Corp’s security agreement. Subse-
quently, Z Corp acquires a new item of
inventory. Under Section 9-508, SP-X’s
financing statement is effective to perfect
a security interest in the new item of
inventory in which Z Corp has rights.
However, because SP-Z’s security interest
was perfected by another method, subsec-
tion (a) provides that SP-X’s security in-
terest is subordinate to SP-Z's, regardless
of which financing statement was filed
first. This would be the case even if SP-Z
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filed after Z Corp became bound by X
Corp’s security agreement.

3. Other Priority Rules. Subsection (b)
addresses the priority among security inter-
ests created by the original debtor (X Corp).
By invoking the other priority rules of this
subpart, as applicable, subsection (b) pre-
serves the relative priority of security inter-
ests created by the original debtor.

Example 3: Under the facts of Example
2, SP-Y also holds a perfected-by-filing
security interest in X Corp’s existing and
after-acquired inventory. SP-Y filed after
SP-X. Inasmuch as both SP-X’s and SP-
Y’s security interests in inventory ac-
quired by Z Corp after it became bound
are perfected solely under Section 9-508,
the normal priority rules determine their
relative priorities. Under the ‘“‘first-to-file-
or-perfect” rule of Section 9-322(a)(1),
SP-X has priority over SP-Y.

Example 4: Under the facts of Example
3, after Z Corp became bound by X Corp’s
security agreement, SP-Y promptly filed a
new initial financing statement against Z
Corp. At that time, SP-X’s security inter-

~est was perfected only by virtue of its
original filing against X Corp which was
“‘effective solely under Section 9-508.” Be-
cause SP-Y'’s security interest no longer is
perfected by a financing statement that is
“effective solely under Section 9-508,”
this section does not apply to the priority
contest. Rather, the normal priority rules
apply. Under Section 9-322, because SP-
Y’s financing statement was filed against
Z Corp, the new debtor, before SP-X’s,
SP-Y'’s security interest is senior to that of
SP-X. Similarly, the normal priority rules
would govern priority between SP-Y and
SP-Z.

The second sentence of subsection (b) ef-
fectively limits the applicability of the first
sentence to situations in which a new debtor
has become bound by more than one security
agreement entered into by the same original
debtor. When the new debtor has become
bound by security agreements entered into
by different original debtors, the second sen-
tence provides that priority is based on pri-
ority in time of the new debtor’s becoming
bound.
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Example 5: Under the facts of Example
2, SP-W holds a perfected-by-filing securi-
ty interest in W Corp’s existing and after-
acquired inventory. After Z Corp became
bound by X Corp’s security agreement in
favor of SP-X, Z Corp became bound by W
Corp’s security agreement. Under subsec-
tion (b), SP-W’s security interest in inven-
tory acquired by Z Corp is subordinate to
that of SP-X, because Z Corp became
bound under SP-X’s security agreement
before it became bound under SP-W’s se-

_ curity -agreement. This is the result re-
gardless of which financing statement
(SP-X’s or SP-W’s) was filed first.

The second sentence of subsection (b) re-
flects the generally accepted view that priori-
ty based on the first-to-file rule is inappro-
priate for resolving priority disputes when
the filings were made against different debt-
ors. Like subsection (a) and the first sen-
tence of subsection (b), however, the second
sentence of subsection (b) relates only to
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priority conflicts among security interests
perfected by filed financing statements that
are “‘effective solely under Section 9-508."

Example 6: Under the facts of Example
5, after Z Corp became bound by W Corp’s
security agreement, SP-W promptly filed
a new initial financing statement against
Z Corp. At that time, SP-X’s security in-
terest was perfected only pursuant to its
original filing against X Corp which was
“effective solely under Section 9-508.” Be-
cause SP-W’s security interest is not per-
fected by a financing statement that is
“effective solely under Section 9-508,”
this section does not apply to the priority
contest. Rather, the normal priority rules
apply. Under Section 9-322, because SP-
W’s financing statement was the first to
be filed against Z Corp, the new debtor,
SP-W’s security interest is senior to that
of SP-X. Similarly, the normal priority
rules would govern priority between SP-W
and-SP-Z.

§ 9-327. Priority of Security Interests in Deposit Account.
The following rules govern prlonty among conflicting security interests in the

same deposit account:

(1) A security interest held by a secured party having control of the deposit
account under Section 9-104 has priority over a conflicting security interest held
by a secured party that does not have control.’

(2) Except as otherwise provided in paragraphs (3) and (4), securlty interests
perfected by control under Section 9-314 rank according to priority in time of

obtaining control.

(8) Except as otherwise provided in paragraph (4), a security interest held by
the bank with which the deposit account is maintained has priority over a
conflicting security interest held by another secured party.

(4) A security interest perfected by control under Section 9—104(a)(3) has
priority over a security interest held by the bank with which the dep051t account is

maintained.

Official Comment

1. Source. New; derived from former
Section 9-115(5).

2. Scope of This Section. This section
contains the rules governing the priority of
conflicting security interests in deposit ac-
counts. It overrides conflicting priority rules.
See Sections 9-322(f)(1), 9-324(a), (b), (d),
(H. This section does not apply to accounts

evidenced by an instrument (e.g., certain
certificates of deposit), which by definition
are not ‘“‘deposit accounts.”

3. Control. Under paragraph (1), securi-
ty interests perfected by control (Sections 9-
314, 9-104) take priority over those perfect-
ed otherwise, e.g., as identifiable cash pro-
ceeds under Section 9-315. Secured parties
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for whom the deposit account is an integral
part of the credit decision will, at a mini-
mum, insist upon the right to immediate
access to the deposit account upon the debt-
or’s default (i.e., control). Those secured par-
ties for whom the deposit account is less
essential will not take control, thereby run-
ning the risk that the debtor will dispose of
funds on deposit (either outright or for col-
lateral purposes) after default but before the
account can be frozen by court order or the
secured party can obtain control.

Paragraph (2) governs the case (expected
to be very rare) in which a bank enters into
a Section 9-104(a)(2) control agreement with
more than one secured party. It provides
that the security interests rank according to
time of obtaining control. If the bank is
solvent and the control agreements are well
drafted, the bank will be liable to each se-
cured party, and the priority rule will have
no practical effect.

4. Priority of Bank. Under paragraph
(3), the security interest of the bank with
which the deposit account is maintained nor-
mally takes priority over all other conflicting
security interests in the deposit account, re-
gardless of whether the deposit account con-
stitutes the competing secured party’s origi-
nal collateral or its proceeds. A rule of this
kind enables banks to extend credit to their
depositors without the need to examine ei-
ther the public record or their own records
to determine whether another party might
have a security interest in the deposit ac-
count.
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A secured party who takes a security in-
terest in the deposit account as original col-
lateral can protect itself against the results
of this rule in one of two ways. It can take
control of the deposit account by becoming
the bank’s customer. Under paragraph (4),
this arrangement operates to subordinate
the bank’s security interest. Alternatively,
the secured party can obtain a subordination
agreement from the bank. See Section 9-
339.

A secured party who claims the deposit
account as proceeds of other collateral can
reduce the risk of becoming junior by obtain-
ing the debtor’s agreement to deposit pro-
ceeds into a specific cash-collateral account
and obtaining the agreement of that bank to
subordinate all its claims to those of the
secured party. But if the debtor violates its
agreement and deposits funds into a deposit
account other than the cash-collateral ac-
count, the secured party risks being subordi-
nated.

5. Priority in Proceeds of, and
Funds Transferred from, Deposit Ac-
count. The priority afforded by this section
does not extend to proceeds of a deposit
account. Rather, Section 9-322(c) through
(e) and the provisions referred to in Section
9-322(f) govern priorities in proceeds of a
deposit account. Section 9-315(d) addresses

* continuation of perfection in proceeds of de-

posit accounts. As to funds transferred from
a deposit account that serves as collateral,
see Section 9-332.

§ 9-328. Priority of Security Interests in Investment Property.
The following rules govern priority among conflicting security interests in the

same investment property:

(1) A security interest held by a secured party having control of investment
property under Section 9-106 has priority over a security interest held by a secured
party that does not have control of the investment property.

(2) Except as otherwise provided in paragraphs (3) and (4), conflicting security
interests held by secured parties each of which has control under Section 9-106

rank according to priority in time of:

(A) if the collateral is a security, obtaining control;
(B) if the collateral is a security entitlement carried in a securities account

and:

(1) if the secured party obtained control under Section 8-106(d)(1), the
secured party’s becoming the person for which the securities account is

maintained;
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(ii) if the secured party obtained control under Section 8-106(d)(2), the
securities intermediary’s agreement to comply with the secured party’s
entitlement orders with respect to security entitlements carried or to
be carried in the securities account; or

(iii) if the secured party obtained control through another person under
Section 8-106(d)(3), the time on which priority would be based under
this paragraph if the other person were the secured party; or

(C) if the collateral is a commodity contract carried with a commodity interme-
diary, the satisfaction of the requirement for control specified in Section 9-
106(b)(2) with respect to commodity contracts carried or to be carried with
the commodity intermediary.

(3) A security interest held by a securities intermediary in a security entitle-

ment or a securities account maintained with the securities intermediary has
priority over a conflicting security interest held by another secured party.

(4) A security interest held by a commodity intermediary in a commodity
contract or a commodity account maintained with the commodity intermediary has
priority over a conflicting security interest held by another secured party.

(5) A security interest in a certificated security in registered form which is
perfected by taking delivery under Section 9-313(a) and not by control under
Section 9-314 has priority over a conflicting security interest perfected by a method
other than control. :

(6) Conflicting security interests created by a broker, securities intermediary,
or commodity intermediary which are perfected without control under Section 9-
106 rank equally.

(7) In all other cases, priority among conflicting security interests in invest-
ment property is governed by Sections 9-322 and 9-323.

Art. 9 SECURED TRANSACTIONS

Official Comment

1. Source. Former Section 9-115(5). 322 and 9-323 apply to cases not covered by

2. Scope of This Section. This section
contains the rules governing the priority of
conflicting security interests in investment
property. Paragraph (1) states the most im-
portant general rule—that a secured party
who obtains control has priority over a se-
cured party who does not obtain control.
Paragraphs (2) through (4) deal with con-
flicting security interests each of which is
perfected by control. Paragraph (5) address-
es the priority of a security interest in a
certificated security which is perfected by
delivery but not control. Paragraph (6) deals
with the relatively unusual circumstance in
which a broker, securities intermediary, or
commodity intermediary has created con-
flicting security interests none of which is
perfected by control. Paragraph (7) provides
that the general priority rules of Sections 9-

the specific rules in this section. The princi-
pal application of this residual rule is that
the usual first in time of filing rule applies to
conflicting security interests that are per-
fected only by filing. Because the control
priority rule of paragraph (1) provides for
the ordinary cases in which persons pur-
chase securities on margin credit from their
brokers, there is no need for special rules for
purchase-money security interests. See also
Section 9-103 (limiting purchase-money col-
lateral to goods and software).

3. General Rule: Priority of Security
Interest Perfected by Control. Under
paragraph (1), a secured party who obtains
control has priority over a secured party
who does not obtain control. The control
priority rule does not turn on either tempo-
ral sequence or awareness of conflicting se-
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curity interests. Rather, it is a structural
rule, based on the principle that a lender
should be able to rely on the collateral
without question if the lender has taken the
necessary steps to assure itself that it is in
a position where it can foreclose on the col-
lateral without further action by the debtor.
The control priority rule is necessary be-
cause the perfection rules provide consider-
able flexibility in structuring secured fi-
nancing arrangements. For example, at the
“retail” level, a secured lender to an inves-
tor who wants the full measure-of protec-
tion can obtain control, but the creditor
may be willing to accept the greater mea-
sure of risk that follows from perfection by
filing. Similarly, at the ‘“wholesale” level, a
lender to securities firms can leave the col-
lateral with the debtor and obtain a perfect-
ed security interest under the automatic
perfection rule of Section 9-309(10), but a
lender who wants to be entirely sure of its
position will want to obtain control. The
control priority rule of paragraph (1) is an
essential part of this system of flexibility. It
is feasible to provide more than one method
of perfecting security interests only if the
rules ensure that those who take the neces-
sary steps to obtain the full measure of
protection do not run the risk of subordina-
tion to those who have not taken such
steps. A secured party who is unwilling to
run the risk that the debtor has granted or
will grant a conflicting control security in-
terest should not make a loan without ob-
taining control of the collateral.

As applied to the retail level, the control
priority rule means that a secured party who
obtains control has priority over a conflicting
security interest perfected by filing without
regard to inquiry into whether the control
secured party was aware of the filed security
interest. Prior to the 1994 revisions to Arti-
cles 8 and 9, Article 9 did not permit perfec-
tion of security interests in securities by
filing. Accordingly, parties who deal in secu-
rities never developed a practice of searching
the UCC files before conducting securities
transactions. Although filing is now a per-
missible method of perfection, in order to
avoid disruption of existing practices in this
business it is necessary to give perfection by
filing a different and more limited effect for
securities than for some other forms of col-
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lateral. The priority rules are not based on
the assumption that parties who perfect by
the usual method of obtaining control will
search the files. Quite the contrary, the con-
trol priority rule is intended to ensure that,
with respect to investment property, secured
parties who do obtain control are entirely
unaffected by filings. To state the point an-
other way, perfection by filing is intended to
affect only general creditors or other secured
creditors who rely on filing. The rule that a
security interest perfected by filing can be
primed by a control security interest, with-
out regard to awareness, is a consequence of
the system of perfection and priority rules
for investment property. These rules are de-
signed to take account of the circumstances
of the securities markets, where filing is not
given the same effect as for some other
forms of property. No implication is made
about the effect of filing with respect to
security interests in other forms of property,
nor about other Article 9 rules, e.g., Section
9-330, which govern the circumstances in
which security interests in other forms of
property perfected by filing can be primed by
subsequent perfected security interests.

The following examples illustrate the ap-
plication of the priority rule in paragraph
(1):

Example 1: Debtor borrows from Alpha
and grants Alpha a security interest in a
variety of collateral, including all of Debt-
or’s investment property. At that time
Debtor owns 1000 shares of XYZ Co. stock
for which Debtor has a certificate. Alpha
perfects by filing. Later, Debtor borrows
from Beta and grants Beta a security in-
terest in the 1000 shares of XYZ Co. stock.
Debtor delivers the certificate, properly in-
dorsed, to Beta. Alpha and Beta both have
perfected security interests in the XYZ Co.
stock. Beta has control, see Section 8-
106(b)(1), and hence has priority over Al-
pha.

Example 2: Debtor borrows from Alpha
and grants Alpha a security interest in a
variety of collateral, including all of Debt-
or's investment property. At that time
Debtor owns 1000 shares of XYZ Co. stock,
held through a securities account with
Able & Co. Alpha perfects by filing. Later,
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Debtor borrows from Beta and grants Beta
a security interest in the 1000 shares of
XYZ Co. stock. Debtor instructs Able to
have the 1000 shares transferred through
the clearing corporation to Custodian
Bank, to be credited to Beta’s account
with Custodian Bank. Alpha and Beta
both have perfected security interests in
the XYZ Co. stock. Beta has control, see
Section 8-106(d)(1), and hence has priori-
ty over Alpha.

Example 3: Debtor borrows-from Alpha
and grants Alpha a security interest in a
variety of collateral, including all of Debt-
or’s investment property. At that time
Debtor owns 1000 shares of XYZ Co. stock,
which is held through a securities account
with Able & Co. Alpha perfects by filing.
Later, Debtor borrows from Beta and
grants Beta a security interest in the 1000
shares of XYZ Co. stock. Debtor, Able, and
Beta enter into an agreement under which
Debtor will continue to receive dividends
and distributions, and will continue to
have the right to direct dispositions, but
Beta will also have the right to direct
dispositions and receive the proceeds. Al-
pha and Beta both have perfected security
interests in the XYZ Co. stock (more pre-
cisely, in the Debtor’s security entitlement
to the financial asset consisting of the XYZ
Co. stock). Beta has control, see Section 8-
106(d)(2), and hence has priority over Al-
pha.

Example 4: Debtor borrows from Alpha
and grants Alpha a security interest in a
variety of collateral, including all of Debt-
or’s investment property. At that time
Debtor owns 1000 shares of XYZ Co. stock,
held through a securities account with
Able & Co. Alpha perfects by filing. Debt-
or’s agreement with Able & Co. provides
that Able has a security interest in all
securities carried in the account as securi-
ty for any obligations of Debtor to Able.
Debtor incurs obligations to Able and later
defaults on the obligations to Alpha and
Able. Able has control by virtue of the rule
of Section 8-106(e) that if a customer
grants a security interest to its own inter-
mediary, the intermediary has control.
Since Alpha does not have control, Able
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has priority over Alpha under the general
control priority rule of paragraph (1).

4. Conflicting Security Interests
Perfected by Control: Priority of Secu-
rities Intermediary or Commodity In-
termediary. Paragraphs (2) through (4)
govern the priority of conflicting security
interests each of which is perfected by con-
trol. The following example explains the ap-
plication of the rules in paragraphs (3) and
4):

Example 5: Debtor holds securities
through a securities account with Able &
Co. Debtor’s agreement with Able & Co.
provides that Able has a security interest
in all securities carried in the account as
security for any obligations of Debtor to
Able. Debtor borrows from Beta and
grants Beta a security interest in 1000
shares of XYZ Co. stock carried in the
account. Debtor, Able, and Beta enter into
an agreement under which Debtor will
continue to receive dividends and distribu-
tions and will continue to have the right to
direct dispositions, but Beta will also have
the right to direct dispositions and receive
the proceeds. Debtor incurs obligations to
Able and later defaults on the obligations
to Beta and Able. Both Beta and Able have
control, so the general control priority rule
of paragraph (1) does not apply. Compare
Example 4. Paragraph (3) provides that a
security interest held by a securities inter-
mediary in positions of its own customer
has priority over a conflicting security in-
terest of an external lender, so Able has
priority over Beta. (Paragraph (4) contains
a parallel rule for commodity intermediar-
ies.) The agreement among Able, Beta,
-and Debtor could, of course, determine the
relative priority of the security interests of
Able and Beta, see Section 9-339, but the
fact that the intermediary has agreed to
act on the instructions of a secured party
such as Beta does not itself imply any
agreement by the intermediary to subor-
dinate.

5. Conflicting Security - Interests
Perfected by Control: Temporal Priori-
ty. Former Section 9-115 introduced into
Article 9 the concept of conflicting security
interests that rank equally. Paragraph (2) of
this section governs priority in those circum-
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stances in which more than one secured
party (other than a broker, securities inter-
mediary, or commodity intermediary) has
control. It replaces the equal-priority rule for
conflicting security interests in investment
property with a temporal rule. For securi-
ties, both certificated and uncertificated, un-
der paragraph (2)(A) priority is based on the
time that control is obtained. For security
entitlements carried in securities accounts,
the treatment is more complex. Paragraph
(2)(B) bases priority on the timing of the
steps taken to achieve control. The following
example illustrates the application of para-
graph (2).

Example 6: Debtor borrows from Alpha
and grants Alpha a security interest in a
variety of collateral, including all of Debt-
or’s investment property. At that time
Debtor owns a security entitlement that
includes 1000 shares of XYZ Co. stock that
Debtor holds through a securities account
with Able & Co. Debtor, Able, and Alpha
enter into an agreement under which
Debtor will continue to receive dividends
and distributions, and will continue to
have the right to direct dispositions, but
Alpha will also have the right to direct
dispositions and receive the proceeds. La-
ter, Debtor borrows from Beta and grants
Beta a security interest in all its invest-
ment property, existing and after-ac-
quired. Debtor, Able, and Beta enter into
an agreement under which Debtor will
continue to receive dividends and distribu-
tions, and will continue to have the right
to direct dispositions, but Beta will also
have the right to direct dispositions and
receive the proceeds. Alpha and Beta both
have perfected-by-control security inter-
ests in the security entitlement to the XYZ
Co. stock by virtue of their agreements
with Able. See Sections 9-314(a), 9-106(a),
8-106(d)(2). Under paragraph (2)(B)(i),
the priority of each security interest dates
from the time of the secured party’s agree-
ment with Able. Because Alpha’s agree-
ment was first in time, Alpha has priority.
This priority applies equally to security
entitlements to financial assets credited to
the account after the agreement was en-
tered into.

UNIFORM COMMERCIAL CODE Art. 9

The priority rule is analogous to *‘first-to-
file” priority under Section 9-322 with re-
spect to after-acquired collateral. Paragraphs
(2)(B)(i) and (2)(B)(iii) provide similar rules
for security entitlements as to which control
is obtained by other methods, and paragraph
(2)(C) provides a similar rule for commodity
contracts carried in a commodity account.
Section 8-510 also has been revised to pro-
vide a temporal priority conforming to para-
graph (2)(B).

6. Certificated Securities. A long-
standing practice has developed whereby se-
cured parties whose collateral consists of a
security evidenced by a security certificate
take possession of the security certificate. If
the security certificate is in bearer form, the
secured party’s acquisition of possession con-
stitutes “delivery’” under Section 8-
301(a)(1), and the delivery constitutes ‘‘con-
trol” under Section 8-106(a). Comment 5
discusses the priority of security interests
perfected by control of investment property.

If the security certificate is in registered
form, the secured party will not achieve con-
trol over the security unless the security
certificate contains an appropriate indorse-
ment or is (re)registered in the secured par-
ty’s name. See Section 8-106(b). However,
the secured party’s acquisition of possession
constitutes ‘‘delivery’’ of the security certifi-
cate under Section 8-301 and serves to per-
fect the security interest under Section 9-
313(a), even if the security certificate has
not been appropriately indorsed and has not
been (rejregistered in the secured party’s
name. A security interest perfected by this
method has priority over a security interest
perfected other than by control (e.g., by fil-
ing). See paragraph (5).

The priority rule stated in paragraph (5)
may seem anomalous, in that it can afford
less favorable treatment to purchasers who
buy collateral outright that to those who
take a security interest in it. For example, a
buyer of a security certificate would cut off a
security interest perfected by filing only if
the buyer achieves the status of a protected
purchaser under Section 8-303. The buyer
would not be a protected purchaser, for ex-
ample, if it does not obtain ‘“‘control”’ under
Section 8-106 (e.g., if it fails to obtain a
proper indorsement of the certificate) or if it
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had notice of an adverse claim under Section
8-105. The apparent anomaly disappears,
however, when one understands the priority
rule not as one intended to protect careless
or guilty parties, but as one that eliminates
the need to conduct a search of the public
records only insofar as necessary to serve
the needs of the securities markets.

7. Secured Financing of Securities
Firms. Priority questions concerning securi-
ty interests granted by brokers and securi-
ties intermediaries are governed by the gen-
eral control-beats-non-control- -priority rule
of paragraph (1), as supplemented by the
special rules set out in paragraphs (2) (tem-
poral priority—first to control), (3) (special
priority for securities intermediary), and (6)
(equal priority for non-control). The follow-
ing examples illustrate the priority rules as
applied to this setting. (In all cases it is
assumed that the debtor retains sufficient
other securities to satisfy all customers’
claims. This section deals with the relative
rights of secured lenders to a securities firm.
Disputes between a secured lender and the
firm’s own customers are governed by Sec-
tion 8-511.)

Example 7: Able & Co., a securities deal-
er, enters into financing arrangements
with two lenders, Alpha Bank and Beta
Bank. In each case the agreements provide
that the lender will have a security inter-
est in the securities identified on lists pro-
vided to the lender on a daily basis, that
the debtor will deliver the securities to the
lender on demand, and that the debtor
will not list as collateral any securities
which the debtor has pledged to any other
lender. Upon Able’s insolvency it is discov-
ered that Able has listed the same securi-
ties on the collateral lists provided to both
Alpha and Beta. Alpha and Beta both have
perfected security interests under the au-
tomatic-perfection rule of Section 9-
309(10). Neither Alpha nor Beta has con-
trol. Paragraph (6) provides that the secu-
rity interests of Alpha and Beta rank
equally, because each of them has a non-
control security interest granted by a secu-

however, Beta decides that it is unwilling
to continue to provide financing on a non-
control basis. Able directs the clearing
corporation where it holds its principal
inventory of securities to move specified
securities into Beta’s account. Upon
Able’s insolvency it is discovered that a
list of collateral provided to Alpha in-
cludes securities that had been moved to
Beta’s account. Both Alpha and Beta have
perfected security interests; Alpha under
the automatic-perfection rule of Section
9-309(10), and Beta under that rule and
also the perfection-by-control rule in Sec-
tion 9-314(a). Beta has control but Alpha
does not. Beta has priority over Alpha
under paragraph (1).

Example 9: Able & Co. carries its princi-
pal inventory of securities through Clear-
ing Corporation, which offers a ‘‘shared
control” facility whereby a participant se-
curities firm can enter into an arrange-
ment with a lender under which the secu-
rities firm will retain the power to trade
and otherwise direct dispositions of securi-
ties carried in its account, but Clearing
Corporation agrees that, at any time the
lender so directs, Clearing Corporation
will transfer any securities from the firm’s
account to the lender’s account or other-
wise dispose of them as directed by the
lender. Able enters into financing arrange-
ments with two lenders, Alpha and Beta,
each of which obtains such a control
agreement from Clearing Corporation. The
agreement with each lender provides that
Able will designate specific securities as
collateral on lists provided to the lender on
a daily or other periodic basis, and that it
will not pledge the same securities to dif-
ferent lenders. Upon Able’s insolvency, it
is discovered that Able has listed the same
securities on the collateral lists provided
to both Alpha and Beta. Both Alpha and
Beta have control over the disputed securi-
ties. Paragraph (2) awards priority to
whichever secured party first entered into
the agreement with Clearing Corporation.

8. Relation to Other Law. Section 1-

rities firm. They share pro-rata. 103 provides that ‘‘unless displaced by par-
Example 8: Able enters into financing ticular provisions of this Act, the principles
arrangements, with Alpha Bank and Beta of law and equity ... shall supplement its
Bank as in Example 7. At some point, provisions.” There may be circumstances in
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which a secured party’s action in acquiring a
security interest that has priority under this
section constitutes conduct that is wrongful
under other law. Though the possibility of
such resort to other law may provide an
appropriate “‘escape valve’ for cases of egre-
gious conduct, care must be taken to ensure
that this does not impair the certainty and
predictability of the priority rules. Whether
a court may appropriately look to other law
to impose liability upon or estop a secured
party from asserting its Article 9 priority
depends on an_ assessment of the secured
party’s conduct under the standards estab-
lished by such other law as well as a deter-
mination of whether the particular applica-
tion of such other law is displaced by the
UCC.

Some circumstances in which other law is
clearly displaced by the UCC rules are readi-
ly identifiable. Common law “first in time,
first in right’’ principles, or correlative tort
liability rules such as common law conver-
sion principles under which a purchaser may
incur liability to a person with a prior prop-
erty interest without regard to awareness of
that claim, are necessarily displaced by the
priority rules set out in this section since
these rules determine the relative ranking of
security interests in investment property. So
too, Article 8 provides protections against
adverse claims to certain purchasers of inter-
ests in investment property. In circum-
stances where a secured party not only has
priority under Section 9-328, but also quali-
fies for protection against adverse claims
under Section 8-303, 8-502, or 8-510, resort
to other law would be precluded.

In determining whether it is appropriate
in a particular case to look to other law,
account must also be taken of the policies
that underlie the commercial law rules on
securities markets and security interests in
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securities. A principal chjective of the 1994
revision of Article 8 and the provisions of
Article 9 governing investment property was
to ensure that secured financing transac-
tions can be implemented on a simple, time-
ly, and certain basis. One of the circum-
stances that led to the revision was the
concern that uncertainty in the application
of the rules on secured transactions involv-
ing securities and other financial assets
could contribute to systemic risk by impair-
ing the ability of financial institutions to
provide liquidity to the markets in times of
stress. The control priority rule is designed
to provide a clear and certain rule to ensure
that lenders who have taken the necessary
steps to establish control do not face a risk
of subordination to other lenders who have
not done so.

The control priority rule does not turn on
an inquiry into the state of a secured party’s
awareness of potential conflicting claims be-
cause a rule under which a person’s rights
depended on that sort of after-the-fact inqui-
ry could introduce an unacceptable measure
of uncertainty. If an inquiry into awareness
could provide a complete and satisfactory
resolution of the problem in all cases, the
priority rules of this section would have in-
corporated that test. The fact that they do
not necessarily means that resort to other
law based solely on that factor is precluded,
though the question whether a control se-
cured party induced or encouraged its fi-
nancing arrangement with actual knowledge
that the debtor would be violating the rights
of another secured party may, in some cir-
cumstances, appropriately be treated as a
factor in determining whether the control
party’s action is the kind of egregious con-
duct for which resort to other law is appro-
priate.

§ 9-329. Priority of Security Interests in Letter-of-Credit Right.
The following rules govern priority among conflicting security interests in the

same letter-of-credit right:

(1) A security interest held by a secured party having control of the letter-of-
credit right under Section 9-107 has priority to the extent of its control over a
conflicting security interest held by a secured party that does not have control.

(2) Security interests perfected by control under Section 9-314 rank according

to priority in time of obtaining control.
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Official Comment

1. Source. New; loosely modeled after
former Section 9-115(5).

2. General Rule. Paragraph (1) awards
priority to a secured party who perfects a
security interest directly in letter-of-credit
rights (i.e., one that takes an assignment of
proceeds and obtains consent of the issuer or
any nominated person under Section 5-
114(c)) over another conflicting security in-
terest (i.e., one that is perfected automatical-
ly in the letter-of-credit rights as supporting
obligations under Section 9-308(d)). This is
consistent with international letter-of-credit
practice and provides finality to payments
made to recognized assignees of letter-of-
credit proceeds. If an issuer or nominated
person recognizes multiple security interests
in a letter-of-credit right, resulting in multi-
ple parties having control (Section 9-107),
under paragraph (2) the security interests
rank according to the time of obtaining con-
trol.

3. Drawing Rights; Transferee Bene-
ficiaries. Drawing under a letter of credit is
personal to the beneficiary and requires the
beneficiary to perform the conditions for
drawing under the letter of credit. Accord-
ingly, a beneficiary’s grant of a security in-
terest in a letter of credit includes the bene-
ficiary’s ‘‘letter-of-credit right”’ as defined in
Section 9-102 and the right to ‘‘proceeds of
[the] letter of credit” as defined in Section
5-114(a), but does not include the right to
demand payment under the letter of credit.

Section 5-114(e) provides that the
“[rlights of a transferee beneficiary or nomi-
nated person are independent of the benefi-
ciary’s assignment of the proceeds of a letter
of credit and are superior to the assignee’s
right to the proceeds.” To the extent the
rights of a transferee beneficiary or nominat-
ed person are independent and superior, this
Article does not apply. See Section 9-109(c).

Under Article 5, there is in effect a nova-
tion upon the transfer with the issuer be-
coming bound on a new, independent obli-
gation to the transferee. The rights of
nominated persons and transferee benefi-
ciaries under a letter of credit include the
right to demand payment from the issuer.
Under Section 5-114(e), their rights to pay-

ment are independent of their obligations
to the beneficiary (or original beneficiary)
and superior to the rights of assignees of
letter-of-credit proceeds (Section 5-114(c))
and others claiming a security interest in
the beneficiary’s (or original beneficiary’s)
letter-of-credit rights.

A transfer of drawing rights under a
transferable letter of credit establishes inde-
pendent Article 5 rights in the transferee
and does not create or perfect an Article 9
security interest in the transferred drawing
rights. The definition of “letter-of-credit
right” in Section 9-102 excludes a beneficia-
ry’s drawing rights. The exercise of drawing
rights by a transferee beneficiary may
breach a contractual obligation of the trans-
feree to the original beneficiary concerning
when and how much the transferee may
draw or how it may use the funds received
under the letter of credit. If, for example,
drawing rights are transferred to support a_
sale or loan from the transferee to the origi-
nal beneficiary, then the transferee would be
obligated to the original beneficiary under
the sale or loan agreement to account for
any drawing and for the use of any funds
received. The transferee’s obligation would
be governed by the applicable law of con-
tracts or restitution.

4. Secured Party-Transferee Benefi-
ciaries. As described in Comment 3, draw-
ing rights under letters of credit are trans-
ferred in many commercial contexts in which
the transferee is not a secured party claim-
ing a security interest in an underlying re-
ceivable supported by the letter of credit.
Consequently, a transfer of a letter of credit
is not a method of ‘“‘perfection” of a security
interest. The transferee’s independent right
to draw under the letter of credit and to
receive and retain the value thereunder (in
effect, priority) is not based on Article 9 but
on letter-of-credit law and the terms of the
letter of credit. Assume, however, that a
secured party does hold a security interest in
a receivable that is owned by a beneficiary-
debtor and supported by a transferable letter
of credit. Assume further that the beneficia-
ry-debtor causes the letter of credit to be
transferred to the secured party, the secured
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party draws under the letter of credit, and,
upon the issuer’s payment to the secured
party-transferee, the underlying account
debtor’s obligation to the original beneficia-
ry-debtor is satisfied. In this situation, the
payment to the secured party-transferee is
proceeds of the receivable collected by the
secured party-transferee. Consequently, the
secured party-transferee would have certain
duties to the debtor and third parties under
Article 9. For example, it would be obliged to
collect under the letter of credit in a com-
mercially reasonable manner and to remit
any surplus pursuant to Sections 9-607 and
9-608.

This scenario is problematic under letter-
of-credit law and practice, inasmuch as a
transferee beneficiary collects in its own
right arising from its own performance. Ac-
cordingly, under Section 5-114, the inde-
pendent and superior rights of a transferee
control over any inconsistent duties under
Article 9. A transferee beneficiary may take
a transfer of drawing rights to avoid reli-
ance on the original beneficiary’s credit and

UNIFORM COMMERCIAL CODE Art. 9

collateral, and it may consider any Article 9
rights superseded by its Article 5 rights.
Moreover, it will not always be clear (i)
whether a transferee beneficiary has a secu-
rity interest in the underlying collateral, (ii)
whether any security interest is senior to
the rights of others, or (iii) whether the
transferee beneficiary is aware that it holds
a security interest. There will be clear cases
in which the role of a transferee beneficiary
as such is merely incidental to a convention-
al secured financing. There also will be
cases in which the existence of a security
interest may have little to do with the posi-
tion of a transferee beneficiary as such. In
dealing with these cases and less clear cases
involving the possible application of Article
9 to a nominated person or a transferee
beneficiary, the right to demand payment
under a letter of credit should be distin-
guished from letter-of-credit rights. The
courts also should give appropriate consider-
ation to the policies and provisions of Arti-
cle 5 and letter-of-credit practice as well as
Article 9. - :

§ 9-330. Priority of Purchaser of Chattel Paper or Instrument.

(a) [Purchaser’s priority: security interest claimed merely as pro-
‘ceeds.] A purchaser of chattel paper has priority over a security interest in the
chattel paper which is clalmed merely as proceeds of 1nventory subJect to a securlty

interest if:

(1) in good faith and in the ordinary course of the purchaser’s business, the
purchaser gives new value and takes possession of the chattel paper or
obtains control of the chattel paper under Section 9-105; and

(2) the chattel paper does not indicate that it has been a551gned to an
identified as51gnee other than the purchaser.

(b) [Purchaser s priority: other security interests.] A purchaser of chat-

tel paper has priority over a security interest in the chattel paper which is claimed
other than merely as proceeds of inventory subject to a security interest if the
purchaser gives new value and takes possession of the chattel paper or obtains
control of the chattel paper under Section 9-105 in good faith, in the ordinary
‘course of the purchaser’s business, and without knowledge that the purchase
violates the rights of the secured party.

(¢) [Chattel paper purchaser’s prlorxty in proceeds.] Except as other\mse
provided in Section 9-327, a purchaser having priority in chattel paper under
subsection (a) or (b) also has priority in proceeds of the chattel paper to the extent
that.:

(1) Section 9-322 provides for priority in the proceeds; or
940
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(2) the proceeds consist of the specific goods covered by the chattel paper or
cash proceeds of the specific goods, even if the purchaser’s security interest

in the proceeds is unperfected.

(d) [Instrument purchaser’s priority.] Except as otherwise provided in
Section 9-331(a), a purchaser of an instrument has priority over a security interest
in the instrument perfected by a method other than possession if the purchaser
gives value and takes possession of the instrument in good faith and without
knowledge that the purchase violates the rights of the secured party.

(e) [Holder of purchase-money security interest gives new value.] For

purposes of subsections (a) and (b), the holder of a purchase-money security
interest in inventory gives new value for chattel paper constituting proceeds of the
inventory. (

(f) [Indication of assignment gives knowledge.] For purposes of subsec-
tions (b) and (d), if chattel paper or an instrument indicates that it has been
assigned to an identified secured party other than the purchaser, a purchaser of the
chattel paper or instrument has knowledge that the purchase violates the rights of
the secured party.

Official Comment

1. Source. Former Section 9-308. ry is deemed to give ‘“‘new value’ for chattel

2. Non-Temporal Priority. This Arti-
cle permits a security interest in chattel
paper or instruments to be perfected either
by filing or by the secured party’s taking
possession. This section enables secured par-
ties and other purchasers of chattel paper
(both electronic and tangible) and instru-
ments to obtain priority over earlier-perfect-
ed security interests.

3. Chattel Paper. Subsections (a) and
(b) follow former Section 9-308 in distin-
guishing between earlier-perfected security
interests in chattel paper that is claimed
merely as proceeds of inventory subject to a
security interest and chattel paper that is
claimed other than merely as proceeds. Like
former Section 9-308, this section does not
elaborate upon the phrase ‘“merely as pro-
ceeds.” For an elaboration, see PEB Com-
mentary No. 8.

This section makes explicit the ‘‘good
faith” requirement and retains the require-
ments of “the ordinary course of the pur-
chaser’s business” and the giving of ‘“new
value” as conditions for priority. Concerning
the last, this Article deletes former Section
9-108 and adds to Section 9-102 a complete-
ly different definition of the term ‘‘new val-
ue.” Under subsection (e), the holder of a
purchase-money security interest in invento-

paper constituting the proceeds of the inven-
tory. Accordingly, the purchase-money se-
cured party may qualify for priority in the
chattel paper under subsection (a) or (b),
whichever is applicable, even if it does not
make an additional advance against the
chattel paper.

If a possessory security interest in tangible
chattel paper or a perfected-by-control secu-
rity interest in electronic chattel paper does
not qualify for priority under this section, it
may be subordinate to a perfected-by-filing
security interest under Section 9-322(a)(1).

4. Possession. The priority afforded by
this section turns in part on whether a
purchaser ‘‘takes possession” of tangible
chattel paper. Similarly, the governing law
provisions in Section 9-301 address both
“possessory”’ and ‘‘nonpossessory’’ security
interests. Two common practices have
raised particular concerns. First, in some
cases the parties create more than one copy
or counterpart of chattel paper evidencing a
single secured obligation or lease. This
practice raises questions as to which coun-
terpart is the ‘‘original”’ and whether it is
necessary for a purchaser to take posses-
sion of all counterparts in order to “‘take
possession”’ of the chattel paper. Second,
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parties sometimes enter into a single ‘‘mas-

ter’’ agreement. The master agreement con-

templates that the parties will enter into
separate ‘‘schedules” from time to time,
each evidencing chattel paper. Must a pur-
chaser of an obligation or lease evidenced
by a single schedule also take possession of
the master agreement as well as the sched-
ule in order to ‘‘take possession” of the
chattel paper?

The problem raised by the first practice is
easily solved. The parties may in the terms
of their agreement and by designatien on the
chattel paper identify only one counterpart
as the original chattel paper for purposes of
taking possession of the chattel paper. Con-
cerns about the second practice also are easi-
ly solved by careful drafting. Each schedule
should provide that it incorporates the terms
of the master agreement, not the other way
around. This will make it clear that each
schedule is a “‘stand alone” document.

5. Chattel Paper Claimed Merely as
Proceeds. Subsection (a) revises the rule in
former Section 9-308(b) to eliminate refer-
ence to what the purchaser knows. Instead,
a purchaser who meets the possession or
control, ordinary course, and new value re-
quirements takes priority over a competing
security interest unless the chattel paper
itself indicates that it has been assigned to
an identified assignee other than the pur-
chaser. Thus subsection (a) recognizes the
common practice of placing a “legend” on
chattel paper to indicate that it has been
assigned. This approach, under which the
chattel paper purchaser who gives new value
in ordinary course can rely on possession of
unlegended, tangible chattel paper without
any concern for other facts that it may
know, comports with the expectations of
both inventory and chattel paper financers.

6. Chattel Paper Claimed Other
Than Merely as Proceeds. Subsection (b)
eliminates the requirement that the pur-
chaser take without knowledge that the
“specific paper” is subject to the security
interest and substitutes for it the require-
ment that the purchaser take ‘“‘without
knowledge that the purchase violates the
rights of the secured party.” This standard
derives from the definition of ‘‘buyer in ordi-
nary course of business” in Section 1-201(9).

UNIFORM COMMERCIAL CODE Art. 9

The source of the purchaser’s knowledge is
irrelevant. Note, however, that “knowledge”
means ‘‘actual knowledge.” Section 1-
201(25).

In contrast to a junior secured party in
accounts, who may be required in some spe-
cial circumstances to undertake a search un-
der the “good faith” requirement, see Com-
ment 5 to Section 9-331, a purchaser of
chattel paper under this section is not re-
quired as a matter of good faith to make a

_search in order to determine the existence of
‘prior security interests. There may be cir-

cumstances where the purchaser undertakes
a search nevertheless, either on its own voli-
tion or because other considerations make it
advisable to do so, e.g., where the purchaser
also is purchasing accounts. Without more, a
purchaser of chattel paper who has seen a
financing statement covering the chattel pa-
per or who knows that the chattel paper is
encumbered with a security interest, does
not have knowledge that its purchase vio-
lates the secured party’s rights. However, if
a purchaser sees a statement in a financing
statement to the effect that a purchase of
chattel paper from the debtor would violate
the rights of the filed secured party, the
purchaser would have such knowledge. Like-
wise, under new subsection (f), if the chattel
paper itself indicates that it had been as-
signed to an identified secured party other
than the purchaser, the purchaser would
have wrongful knowledge for purposes of
subsection (b), thereby preventing the pur-
chaser from qualifying for priority under
that subsection, even if the purchaser did
not have actual knowledge. In the case of
tangible chattel paper, the indication nor-
mally would consist of a written legend on
the chattel paper. In the case of electronic
chattel paper, this Article leaves to develop-
ing market and technological practices the
manner in which the chattel paper would

‘indicate an assignment.

7. Instruments. Subsection (d) contains
a special priority rule for instruments. Un-
der this subsection, a purchaser of an instru-
ment has priority over a security interest
perfected by a method other than possession
(e.g., by filing, temporarily under Section 9-
312(e) or (g), as proceeds under Section 9-
315(d), or automatically upon attachment
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under Section 9-309(4) if the security inter-
est arises out of a sale of the instrument) if
the purchaser gives value and takes posses-
sion of the instrument in good faith and
without knowledge that the purchase vio-
lates the rights of the secured party. Gener-
ally, to the extent subsection (d) conflicts
with Section 3-306, subsection (d) governs.
See Section 3-102(b). For example, notice of
a conflicting security interest precludes a
purchaser from becoming a holder in due
course under Section 3-302 and thereby tak-
ing free of all claims to the instrument un-
der Section 3-306. However, a purchaser
who takes even with knowledge of the secu-
rity interest qualifies for priority under sub-
section (d) if it takes without knowledge that
the purchase violates the rights of the holder
of the security interest. Likewise, a purchas-
er qualifies for priority under subsection (d)
if it takes for “value” as defined in Section
1-201, even if it does not take for ““value” as
defined in Section 3-303.

Subsection (d) is subject to Section 9-
331(a), which provides that Article 9 does
not limit the rights of a holder in due course
under Article 3. Thus, in the rare case in
which the purchaser of an instrument quali-
fies for priority under subsection (d), but
another person has the rights of a holder in
due course of the instrument, the other per-
son takes free of the purchaser’s claim. See
Section 3-306.

The rule in subsection (d) is similar to the
rules in subsections (a) and (b), which gov-
ern priority in chattel paper. The observa-
tions in Comment 6 concerning the require-
ment of good faith and the phrase ‘“without
knowledge that the purchase violates the
rights of the secured party” apply equally to
purchasers of instruments. However, unlike
a purchaser of chattel paper, to qualify for
priority under this section a purchaser of an
instrument need only give ‘“value” as de-
fined in Section 1-201; it need not give ‘‘new
value.” Also, the purchaser need not pur-
chase the instrument in the ordinary course
of its business.

Subsection (d) applies to checks as well as
notes. For example, to collect and retain
checks that are proceeds (collections) of ac-
counts free of a senior secured party’s claim
to the same checks, a junior secured party

§ 9-330

must satisfy the good-faith requirement
(honesty in fact and the observance of rea-
sonable commercial standards of fair deal-
ing) of this subsection. This is the same
good-faith requirement applicable to holders
in due course. See Section 9-331, Comment
5.

8. Priority in Proceeds of Chattel
Paper. Subsection (¢) sets forth the two
circumstances under which the priority af-
forded to a purchaser of chattel paper under
subsection (a) or (b) extends also to proceeds
of the chattel paper. The first is if the pur-
chaser would have priority under the normal
priority rules applicable to proceeds. The
second, which the following Comments dis-
cuss in greater detail, is if the proceeds
consist of the specific goods covered by the
chattel paper. Former Article 9 generally
was silent as to the priority of a security
interest in proceeds when a purchaser quali-
fies for priority under Section 9-308 (but see
former Section 9-306(5)(b), concerning re-
turned and repossessed goods).

9. Priority in Returned and Repos-
sessed Goods. Returned and repossessed

‘goods may constitute proceeds of chattel pa-

per. The following Comments explain the
treatment of returned and repossessed goods
as proceeds of chattel paper. The analysis is
consistent with that of PEB Commentary
No. 5, which these Comments replace, and is
based upon the following example:

Example: SP-1 has a security interest in
all the inventory of a dealer in goods
(Dealer); SP-1’s security interest is per-
fected by filing. Dealer sells some of its
inventory to a buyer in the ordinary
course of business (BIOCOB) pursuant to
a conditional sales contract (chattel paper)
that does not indicate that it has been
assigned to SP-1. SP-2 purchases the
chattel paper from Dealer and takes pos-
session of the paper in good faith, in the
ordinary course of business, and without
knowledge that the purchase violates the
rights of SP-1. Subsequently, BIOCOB re-
turns the goods to Dealer because they are
defective. Alternatively, Dealer acquires
possession of the goods following BIO-
COB’s default.
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10. Assignment of Non-Lease Chat-
tel Paper.

a. Loan by SP-2 to Dealer Secured
by Chattel Paper (or Functional Equiv-
alent Pursuant to Recourse Arrange-
ment).

(1) Returned Goods. If BIOCOB returns
the goods to Dealer for repairs, Dealer is
merely a bailee and acquires thereby no
meaningful rights in the goods to which SP-
1’s security interest could attach. (Although
SP-1’s security interest could attach to Deal-
er’s interest as a bailee, that interest is not
likely to be of any particular value to SP-1.)
Dealer is the owner of the chattel paper (i.e.,
the owner of a right to payment secured by a
security interest in the goods); SP-2 has a
security interest in the chattel paper, as does
SP-1 (as proceeds of the goods under Section
9-315). Under Section 9-330, SP-2’s securi-
ty interest in the chattel paper is senior to
that of SP-1. SP-2 enjoys this priority re-
gardless of whether, or when, SP-2 filed a
financing statement covering the chattel pa-
per. Because chattel paper and goods repre-
sent different types of collateral, Dealer does
not have any meaningful interest in goods to
which either SP-1’s or SP-2’s security inter-
est could attach in order to secure Dealer’s
obligations to either creditor. See Section 9-
102 (defining ‘‘chattel paper” and “goods”).

Now assume that BIOCOB returns the
goods to Dealer under circumstances where-
by Dealer once again becomes the owner of
the goods. This would be the case, for exam-
ple, if the goods were defective and BIOCOB
was entitled to reject or revoke acceptance of
the goods. See Sections 2-602 (rejection), 2-
608 (revocation of acceptance). Unless BIO-
COB has waived its defenses as against as-
signees of the chattel paper, SP-1’s and SP-
2’s rights against BIOCOB would be subject
to BIOCOB'’s claims and defenses. See Sec-
tions 9-403, 9-404. SP-1’s security interest
would attach again because the returned
goods would be proceeds of the chattel pa-
per. Dealer’s acquisition of the goods easily
can be characterized as ‘“‘proceeds’ consist-
ing of an “‘in kind” collection on or distribu-
tion on account of the chattel paper. See
Section 9-102 (definition of “‘proceeds’). As-
suming that SP-1’s security interest is per-
fected by filing against the goods and that

UNIFORM COMMERCIAL CODE

Art. 9

the filing is made in the same office where a
filing would be made against the chattel
paper, SP-1’s security interest in the goods
would remain perfected beyond the 20-day
period of automatic perfection. See Section
9-315(d).

Because Dealer’s newly reacquired inter-
est in the goods is proceeds of the chattel
paper, SP-2’s security interest also would
attach in the goods as proceeds. If SP-2 had
perfected its security interest in the chattel
paper by filing (again, assuming that filing
against the chattel paper was made in the
same office where a filing would be made
against the goods), SP-2’s security interest
in the reacquired goods would be perfected
beyond 20 days. See Section 9-315(d). How-
ever, if SP-2 had relied only on its posses-
sion of the chattel paper for perfection and
had not filed against the chattel paper or the
goods, SP-2’s security interest would be un-
perfected after the 20-day period. See Sec-
tion 9-315(d). Nevertheless, SP-2’s unper-
fected security interest in the goods would
be senior to SP-1’s security interest under
Section 9-330(c). The result in this priority
contest is not affected by SP-2’s acquies-
cence or non-acquiescence in the return of
the goods to Dealer.

(2) Repossessed Goods. As explained
above, Dealer owns the chattel paper cover-
ing the goods, subject to security interests in
favor of SP-1 and SP-2. In Article 9 par-
lance, Dealer has an interest in chattel pa-
per, not goods. If Dealer, SP-1, or SP-2
repossesses the goods upon BIOCOB’s de-
fault, whether the repossession is rightful or
wrongful as among Dealer, SP-1, or SP-2,
Dealer’s interest will not change. The loca-
tion of goods and the party who possesses
them does not affect the fact that Dealer’s
interest is in chattel paper, not goods. The
goods continue to be owned by BIOCOB.
SP-1's security interest in the goods does
not attach until such time as Dealer reac-
quires an interest (other than a bare posses-
sory interest) in the goods. For example,
Dealer might buy the goods at a foreclosure
sale from SP-2 (whose security interest in
the chattel paper is senior to that of SP-1);
that disposition would cut off BIOCOB’s
rights in the goods. Section 9-617.

944



In many cases the matter would end upon -

sale of the goods to Dealer at a foreclosure
sale and there would be no priority contest
between SP-1 and SP-2; Dealer would be
unlikely to buy the goods under circum-
stances whereby SP-2 would retain its secu-
rity interest. There can be exceptions, how-
ever. For example, Dealer may be obliged to
purchase the goods from SP-2 and SP-2
may be obliged to convey the goods to Deal-
er, but Dealer may fail to pay SP-2. Or, one
could imagine that SP-2, like SP-1, has a
general security interest in the inventory of
Dealer. In the latter case, SP-2 should not
receive the benefit of any special priority
rule, since its interest in no way derives

from priority under Section 9-330. In the

former case, SP-2’s security interest in the
goods reacquired by Dealer is senior to SP-
1’s security interest under Section 9-330.

b. Dealer’s Outright Sale of Chattel
Paper to SP-2. Article 9 also applies to a
transaction whereby SP-2 buys the chattel
paper in an outright sale transaction with-
out recourse against Dealer. Sections 1-
201(37), 9-109(a). Although Dealer does not,
in such a transaction, retain any residual
ownership interest in the chattel paper, the
chattel paper constitutes proceeds of the
goods to which SP-1’s security interest will
attach and continue following the sale of the
goods. Section 9-315(a). Even though Dealer
has not retained any interest in the chattel
paper, as discussed above BIOCOB subse-
quently may return the goods to Dealer un-
der circumstances whereby Dealer reac-
quires an interest in the goods. The priority
contest between SP-1 and SP-2 will be re-
solved as discussed above; Section 9-330
makes no distinction among purchasers of
chattel paper on the basis of whether the
purchaser is an outright buyer of chattel
paper or one whose security interest secures
an obligation of Dealer.

11. Assignment of Lease Chattel Pa-
per. As defined in Section 9-102, “chattel
paper’’ includes not only writings that evi-
dence security interests in specific goods but
also those that evidence true leases of goods.

The analysis with respect to lease chattel
paper is similar to that set forth above with
respect to non-lease chattel paper. It is com-
plicated, however, by the fact that, unlike
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the case of chattel paper arising out of a
sale, Dealer retains a residual interest in the
goods. See Section 2A-103(1)(q) (defining
“lessor’s residual interest’”); In re Leasing
Consultants, Inc., 486 F.2d 367 (2d Cir.
1973) (lessor’s residual interest under true
lease is an interest in goods and is a separate
type of collateral from lessor’s interest in the
lease). If Dealer leases goods to a “lessee in
ordinary course of business” (LIOCOB),
then LIOCOB takes its interest under the
lease (i.e., its ‘“leasehold interest”) free of
the security interest of SP-1. See Sections
2A-307(3), 2A-103(1)(m) (defining ‘‘lease-
hold interest”), (1){o) (defining ‘‘lessee in
ordinary course of business”). SP-1 would,
however, retain its security interest in the
residual interest. In addition, SP-1 would
acquire an interest in the lease chattel paper
as proceeds. If Dealer then assigns the lease
chattel paper to SP-2, Section 9-330 gives
SP-2 priority over SP-1 with respect to the
chattel paper, but not with respect to the
residual interest in the goods. Consequently,-
assignees of lease chattel paper typically
take a security interest in and file against
the lessor’s residual interest in goods, ex-
pecting their priority in the goods to be
governed by the first-to-file-or-perfect rule of
Section 9-322.

If the goods are returned to Dealer, other
than upon expiration of the lease term, then
the security interests of both SP-1 and SP-2
normally would attach to the goods as pro-
ceeds of the chattel paper. (If the goods are
returned to Dealer at the expiration of the
lease term and the lessee has made all pay-
ments due under the lease, however, then
Dealer no longer has any rights under the
chattel paper. Dealer’s interest in the goods
consists solely of its residual interest, as to
which SP-2 has no claim.) This would be the
case, for example, when the lessee rescinds
the lease or when the lessor recovers posses-
sion in the exercise of its remedies under
Article 2A. See, e.g., Section 2A-525. If SP-2
enjoyed priority in the chattel paper under
Section 9-330, then SP-2 likewise would en-
joy priority in the returned goods as pro-
ceeds. This does not mean that SP-2 neces-
sarily is entitled to the entire value of the
returned goods. The value of the goods rep-
resents the sum of the present value of (i)
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the value of their use for the term of the
lease and (ii) the value of the residual inter-
est. SP-2 has priority in the former, but SP-
1 ordinarily would have priority in the lat-
ter. Thus, an allocation of a portion of the
value of the goods to each component may
be necessary. Where, as here, one secured
party has a security interest in the lessor’s

§ 9-331. Priority of Rights of
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residual interest and another has a priority
security interest in the chattel paper, it may
be advisable for the conflicting secured par-
ties to establish a method for making such
an allocation and otherwise to determine
their relative rights in returned goods by
agreement.

Purchasers of Instruments, Docu-

ments, and Securities Under Other Articles; Priority of
Interests in Financial Assets and Security Entitlements

Under Article 8.

(a) [Rights under Articles 3, 7, and 8 not limited.] This article does not

limit the rights of a holder in due course of a negotiable instrument, a holder to
which a negotiable document of title has been duly negotiated, or a protected
purchaser of a security. These holders or purchasers take priority over an earlier
security interest, even if perfected, to the extent provided in Articles 3, 7, and 8.

(b) [Protection under Article 8.] This article does not limit the rights of or
impose liability on a person to the extent that the person is protected against the

assertion of a claim under Article 8.

(¢) [Filing not notice.] Filing under this article does not constitute notice of
a claim or defense to the holders, or purchasers, or persons described in subsections

(a) and (b).-

Official Comment

1. Source. Former Section 9-309.

2. *“Priority.” In some provisions, this
Article distinguishes between claimants that
take collateral free of a security interest (in
the sense that the security interest no longer
encumbers the collateral) and those that
take an interest in the collateral that is
senior to a surviving security interest. See,
e.g., Section 9-317. Whether a holder or
purchaser referred to in this section takes
free or is senior to a security interest de-
pends on whether the purchaser is a buyer
of the collateral or takes a security interest
in it. The term ‘‘priority’’ is meant to en-
compass both scenarios, as it does in Section
-9-330.

3. Rights Acquired by Purchasers.
The rights to which this section refers are
set forth in Sections 3-305 and 3-306 (hold-
er in due course), 7-502 (holder to whom a
negotiable document of title has been duly
negotiated), and 8-303 (protected purchas-
er). The holders and purchasers referred to
in this section do not always take priority

over a security interest. See, e.g., Section 7-
503 (affording paramount rights to certain
owners and secured parties as against holder
to whom a negotiable document of title has
been duly negotiated). Accordingly, this sec-
tion adds the clause, “to the extent provided
in Articles 3, 7, and 8" to former Section 9-
309. , ‘

4. Financial Assets and Security En-
titlements. New subsection (b) provides ex-
plicit protection for those who deal with
financial assets and security entitlements
and who are immunized from liability under
Article 8. See, e.g., Sections 8-502, 8-503(e),
8-510, 8-511. The new subsection makes
explicit in Article 9 what is implicit in for-

‘mer Article 9 and explicit in several provi-

sions of Article 8. It does not charige the law.
5. Collections by Junior Secured

‘Party. Under this section, a secured party

with a junior security interest in receivables
(accounts, chattel paper, promissory notes,
or payment intangibles) may collect and re-
tain the proceeds of those receivables.free-of
the claim of a senior secured party to the
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same receivables, if the junior secured party
is a holder in due course of the proceeds. In
order to qualify as a holder in due course,
the junior must satisfy the requirements of
Section 3-302, which include taking in ‘“‘good
faith.”” This means that the junior not only
must act “honestly”’ but also must observe
‘“reasonable commercial standards of fair
dealing” under the particular circumstances.
See Section 9-102(a). Although ‘“‘good faith”
does not impose a general duty of inquiry,
e.g., a search of the records in filing offices,
there may be circumstances in-which “rea-
sonable commercial standards of fair deal-
ing”” would require such a search.

Consider, for example, a junior secured
party in the business of financing or buying
accounts who fails to undertake a search to
determine the existence of prior security in-
terests. Because a search, under the usages
of trade of that business, would enable it to
know or learn upon reasonable inquiry that
collecting the accounts violated the rights of
a senior secured party, the junior may fail to
meet the good-faith standard. See Utility
Contractors Financial Services, Inc. v. Am-
south Bank, NA, 985 F.2d 1554 (11th Cir.
1993). Likewise, a junior secured party who
collects accounts when it knows or should
know under the particular circumstances
that doing so would violate the rights of a
senior secured party, because the debtor had
agreed not to grant a junior security interest
in, or sell, the accounts, may not meet the
good-faith test. Thus, if a junior secured
party conducted or should have conducted a
search and a financing statement filed on
behalf of the senior secured party states
such a restriction, the junior’s collection
would not meet the good-faith standard. On
the other hand, if there was a course of
performance between the senior secured par-
ty and the debtor which placed no such
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restrictions on the debtor and allowed the
debtor to collect and use the proceeds with-
out any restrictions, the junior secured party
may then satisfy the requirements for being
a holder in due course. This would be more
likely in those circumstances where the jun-
ior secured party was providing additional
financing to the debtor on an on-going basis
by lending against or buying the accounts
and had no notice of any restrictions against
doing so. Generally, the senior secured party
would not be prejudiced because the prac-
tical effect of such payment to the junior
secured party is little different than if the
debtor itself had made the collections and
subsequently paid the secured party from
the debtor’s general funds. Absent collusion,
the junior secured party would take the
funds free of the senior security interests.
See Section 9-332. In contrast, the senior
secured party is likely to be prejudiced if the
debtor is going out of business and the jun-
ior secured party collects the accounts by
notifying the account debtors to make pay-
ments directly to the junior. Those collec-
tions may not be consistent with ‘‘reason-
able commercial standards of fair dealing.”

Whether the junior secured party qualifies
as a holder in due course is fact-sensitive
and should be decided on a case-by-case ba-
sis in the light of those circumstances. Deci-
sions such as Financial Management Ser-
vices, Inc. v. Familian, 905 P.2d 506 (Ariz.
App. Div. 1995) (finding holder in due course
status) could be determined differently un-
der this application of the good-faith require-
ment.

The concepts addressed in this Comment
are also applicable to junior secured parties
as purchasers of instruments under Section
9-330(d). See Section 9-330, Comment 7.

§ 9-332. Transfer of Money; Transfer of Funds From Deposit Ac-

count. -

(a) [Transferee of money.] A transferee of money takes the money free of a
security interest unless the transferee acts in collusion with the debtor in violating

the rights of the secured party.

(b) [Transferee of funds from deposit account.] A transferee of funds
from a deposit account takes the funds free of a security interest in the deposit
account unless the transferee acts in collusion with the debtor in violating the

rights of the secured party.
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Official Comment

1. Source. New.

2. Scope of This Section. This section
affords broad protection to transferees who
take funds from a deposit account and to
those who take money. The term “‘transfer-
ee”’ is not defined; however, the debtor itself
is not a transferee. Thus this section does
not cover the case in which a debtor with-
draws money (currency) from its deposit ac-
count or the case in which a bank debits an
encumbered account and credits another ac-
count it maintains for the debtor.

A transfer of funds from a deposit account,
to which subsection (b) applies, normally
will be made by check, by funds transfer, or
by debiting the debtor’s deposit account and
crediting another depositor’s account.

Example 1: Debtor maintains a deposit
account with Bank A. The deposit account
is subject to a perfected security interest
in favor of Lender. Debtor draws a check
on the account, payable to Payee. Inas-
much as the check is not the proceeds of
the deposit account (it is an order to pay
funds from the deposit account), Lender’s
security interest in the deposit account
does not give rise to a security interest in
the check. Payee deposits the check into
its own deposit account, and Bank A pays
it. Unless Payee acted in collusion with
Debtor in violating Lender’s rights, Payee
takes the funds (the credits running in
favor of Payee) free of Lender’s security
interest. This is true regardless of whether
Payee is a holder in due course of the
check and even if Payee gave no value for
the check.

Example 2: Debtor maintains a deposit
account with Bank A. The deposit account
is subject to a perfected security interest
in favor of Lender. At Bank B’s sugges-
tion, Debtor moves the funds from the
account at Bank A to Debtor’s deposit
account with Bank B. Unless Bank B act-
ed in collusion with Debtor in violating
Lender’s rights, Bank B takes the funds
(the credits running in favor of Bank B)
free from Lender’s security interest. See
subsection (b). However, inasmuch as the

deposit account maintained with Bank B

constitutes the proceeds of the deposit ac-

count at Bank A, Lender’s security inter-
est would attach to that account as pro-
ceeds. See Section 9-315.

Subsection (b) also would apply if, in the
example, Bank A debited Debtor’s deposit
account in exchange for the issuance of Bank
A’s cashier’s check. Lender’s security inter-
est would attach to the cashier’s check as
proceeds of the deposit account, and the
rules applicable to instruments would govern
any competing claims to the cashier’s check.
See, e.g., Sections 3-306, 9-322, 9-330, 9-
331.

If Debtor withdraws money (currency)
from an encumbered deposit account and
transfers the money to a third party, then
subsection (a), to the extent not displaced by
federal law relating to money, applies. It
contains the same rule as subsection (b).

Subsection (b) applies to transfers of funds
from a deposit account; it does not apply to
transfers of the deposit account itself or of an
interest therein. For example, this section
does not apply to the creation of a security
interest in a deposit account. Competing
claims to the deposit account itself are dealt
with by other Article 9 priority rules. See
Sections 9-317(a), 9-327, 9-340, 9-341. Sim-
ilarly, a corporate merger normally would
not result in' a transfer of funds from a
deposit account. Rather, it might result in a
transfer of the deposit account itself. If so,
the normal rules applicable to transferred
collateral would apply; this section would
not.

3. Policy. Broad protection for transfer-
ees helps to ensure that security interests in
deposit accounts do not impair the free flow
of funds. It also minimizes the likelihood
that a secured party will enjoy a claim to
whatever the transferee purchases with the
funds. Rules concerning recovery of pay-
ments traditionally have placed a high value
on finality. The opportunity to upset a com-
pleted transaction, or even to place a com-
pleted transaction in jeopardy by bringing
suit against the transferee of funds, should
be severely limited. Although the giving of
value usually is a prerequisite for receiving
the ability to take free from third-party
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claims, where payments are concerned the
law is even more protective. Thus, Section
3-418(c) provides that, even where the law
of restitution otherwise would permit recov-
ery of funds paid by mistake, no recovery
may be had from a person “who in good
faith changed position in reliance on the
payment.” Rather than adopt this standard,
this section eliminates all reliance require-
ments whatsoever. Payments made by mis-
take are relatively rare, but payments of
funds from encumbered deposit accounts
(e.g., deposit accounts containing collections
from accounts receivable) occur with great
regularity. In most cases, unlike payment by
mistake, no one would object to these pay-
ments. In the vast proportion of cases, the
transferee probably would be able to show a
change of position in reliance on the pay-
ment. This section does not put the transfer-
ee to the burden of having to make this
proof.

4. “Bad Actors.” To deal with the ques-
tion of the “bad actor,” this section borrows
“collusion” language from Article 8. See,
e.g., Sections 8-115, 8-503(e). This is the
most protective (i.e., least stringent) of the
various standards now found in the UCC.
Compare, e.g., Section 1-201(9) (“without
knowledge that the sale ... is in violation of

§ 9-333

the ... security interest’’); Section 1-
201(19) (“honesty in fact in the conduct or
transaction  concerned’); Section 3-
302(a)(2)(v) (“without notice of any claim”).

5. Transferee Who Does Not Take
Free. This section sets forth the circum-
stances under which certain transferees of
money or funds take free of security inter-
ests. It does not determine the rights of a
transferee who does not take free of a securi-
ty interest.

Example 3: The facts are as in Example
2, but, in wrongfully moving the funds
from the deposit account at Bank A to
Debtor’s deposit account with Bank B,
Debtor acts in collusion with Bank B.
Bank B does not take the funds free of
Lender’s security interest under this sec-
tion. If Debtor grants a security interest to
Bank B, Section 9-327 governs the rela-
tive priorities of Lender and Bank B. Un-
der Section 9-327(3), Bank B’s security
interest in the Bank B deposit account is-
senior to Lender’s security interest in the
deposit account as proceeds. However,
Bank B’s senior security interest does not
protect Bank B against any liability to
Lender that might arise from Bank B’s
wrongful conduct.

§ 9-333. Priority of Certain Liens Arising by Operation of Law.

(a) [“Possessory lien.”’] In this section, ‘‘possessory lien”’ means an interest,
other than a security interest or an agricultural lien:

(1) which secures payment or performance of an obligation for services or
materials furnished with respect to goods by a person in the ordinary

course of the person’s business;

(2) which is created by statute or rule of law in favor of the person; and

(3) whose effectiveness depends on the person’s possession of the goods.

(b) [Priority of possessory lien.] A possessory lien on goods has priority
over a security interest in the goods unless the lien is created by a statute that

expressly provides otherwise.

Official Comment

1. Source. Former Section 9-310.

2. “Possessory Liens.” This section
governs the relative priority of security in-
terests arising under this Article and “pos-
sessory liens,” i.e., common-law and statuto-
ry liens whose effectiveness depends on the

lienor’s possession of goods with respect to
which the lienor provided services or fur-
nished materials in the ordinary course of its
business. As under former Section 9-310,
the possessory lien has priority over a securi-
ty interest unless the possessory lien is cre-
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ated by a statute that expressly provides rule of interpretation that the possessory
otherwise. If the statute creating the posses- lien takes priority, even if the statute has
sory lien is silent as to its priority relative to  been construed judicially to make the posses-
a security interest, this section provides a sory lien subordinate.

§ 9-334. Priority of Security Interests in Fixtures and Crops.

(a) [Security interest in fixtures under this article.] A security interest
under this article may be created in goods that are fixtures or may continue in
goods that become fixtures. A security interest does not exist under this article in
ordinary building materials incorporated into an improvement on land.

(b) [Security interest in fixtures under real-property law.] This article
does not prevent creation of an encumbrance upon fixtures under real property
law.

(c) [General rule: subordination of security interest in fixtures.] In
cases not governed by subsections (d) through (h), a security interest in fixtures is
subordinate to a conflicting interest of an encumbrancer or owner of the related
real property other than the debtor.

(d) [Fixtures purchase-money priority.] Except as otherwise provided in
subsection (h), a perfected security interest in fixtures has priority over a conflict-
ing interest of an encumbrancer or owner of the real property if the debtor has an
interest of record in or is in possession of the real property and:

(1) the security interest is a purchase-money security interest;

(2) the interest of the encumbrancer or owner arises before the goods become
fixtures; and

(3) the security interest is perfected by a fixture filing before the goods become
fixtures or within 20 days thereafter.

(e) [Priority of security interest in fixtures over interests in real
property.] A perfected security interest in fixtures has priority over a conflicting
interest of an encumbrancer or owner of the real property if:

(1) the debtor has an interest of record in the real property or is in possession
of the real property and the security interest:

(A) is perfected by a fixture filing before the interest of the encumbrancer
or owner is of record; and

(B) has priority over any conflicting interest of a predecessor in title of the
encumbrancer or owner;

(2) before the goods become fixtures, the security interest is perfected by any
method permitted by this article and the fixtures are readily removable:

(A) factory or office machines;

(B) equipment that is not primarily used or leased for use in the operation
. of the real property; or

(C) replacements of domestic appliances that are consumer goods;

(3) the conflicting interest is a lien on the real property obtained by legal or
equitable proceedings after the security interest was perfected by any
method permitted by this article; or
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(4) the security interest is:

(A) created in a manufactured home in a manufactured-home transaction;
and

(B) perfected pursuant to a statute described in Section 9-311(a)(2).

(H) [Priority based on consent, disclaimer, or right to remove.] A
security interest in fixtures, whether or not perfected, has priority over a conflict-
ing interest of an encumbrancer or owner of the real property if:

(1) the encumbrancer or owner has, in an authenticated record, consented to
the security interest or disclaimed an interest in the goods as fixtures; or

(2) the debtor has a right to remove the goods as against the encumbrancer or
owner.

(g) [Continuation of paragraph (f)(2) priority.] The priority of the securi-

ty interest under paragraph (f)(2) continues for a reasonable time if the debtor’s

right to remove the goods as against the encumbrancer or owner terminates.

(h) [Priority of construction mortgage.] A mortgage is a construction
mortgage to the extent that it secures an obligation incurred for the construction of
an improvement on land, including the acquisition cost of the land, if a recorded
record of the mortgage so indicates. Except as otherwise provided in subsections (e)
and (f), a security interest in fixtures is subordinate to a construction mortgage if a _
record of the mortgage is recorded before the goods become fixtures and the goods
become fixtures before the completion of the construction. A mortgage has this
priority to the same extent as a construction mortgage to the extent that it is given
to refinance a construction mortgage.

(i) [Priority of security interest in crops.] A perfected security interest in
crops growing on real property has priority over a conflicting interest of an
encumbrancer or owner of the real property if the debtor has an interest of record
in or is in possession of the real property.

() [Subsection (i) prevails.] Subsection (i) prevails over any inconsistent
provisions of the following statutes:

[List here any statutes containing provisions inconsistent with subsection
(1).]
Legislative Note: States that amend statutes to remove provisions inconsistent with
subsection (i) need not enact subsection (j).

Officiﬂ Comment

1. Source. Former Section 9-313. to prevailing style conventions. Subsections

2. Scope of This Section. This section
contains rules governing the priority of secu-
rity interests in fixtures and crops as against
persons who claim an interest in real proper-
ty. Priority contests with other Article 9
security interests are governed by the other
priority rules of this Article. The provisions
with respect to fixtures follow those of for-
mer Section 9-313. However, they have been
rewritten to conform to Section 2A-309 and

(i) and (j), which apply to crops, are new.

3. Security Interests in Fixtures. Cer-
tain goods that are the subject of personal-
property (chattel) financing become so af-
fixed or otherwise so related to real property
that they become part of the real property.
These goods are called ““fixtures.” See Sec-
tion 9-102 (definition of “fixtures”). Some
fixtures retain their personal-property na-
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ture: a security interest under this Article
may be created in fixtures and may continue
in goods that become fixtures. See subsec-
tion (a). However, if the goods are ordinary
building materials incorporated into an im-
provement on land, no security interest in
them exists. Rather, the priority of claims to
the building materials are determined by the
law governing claims to real property. (Of
course, the fact that no security interest
exists in ordinary building materials incorpo-
rated into an improvement on land does not
prejudice any rights the secured party may
have against the debtor or any other person
who violated the secured party’s rights by
wrongfully incorporating the goods into real
property.)

Thus, this section recognizes three catego-
ries of goods: (1) those that retain their
chattel character entirely and are not part of
the real property; (2) ordinary building ma-
terials that have become an integral part of
the real property and cannot retain their
chattel character for purposes of finance;
and (3) an intermediate class that has be-
come real property for certain purposes, but
as to which chattel financing may be pre-
served.

To achieve priority under certain provi-
sions of this section, a security interest must
be perfected by making a ‘‘fixture filing”
(defined in Section 9-102) in the real-proper-
ty records. Because the question whether
goods have become fixtures often is a diffi-
cult one under applicable real-property law,
a secured party may make a fixture filing as
a precaution. Courts should not infer from a
fixture filing that the secured party concedes
that the goods are or will become fixtures.

4. Priority in Fixtures: General. In
considering priority problems under this sec-
tion, one must first determine whether real-
property claimants per se have an interest in
the crops or fixtures as part of real property.
If not, it is immaterial, so far as concerns
real property parties as such, whether a se-
curity interest arising under this Article is
perfected or unperfected. In no event does a
real-property claimant (e.g., owner or mort-
gagee) acquire an interest in a ‘‘pure’ chat-
tel just because a security interest therein is
unperfected. If on the other hand real-prop-
erty law gives real-property parties an inter-
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est in the goods, a conflict arises and this
section states the priorities.

5. Priority in Fixtures: Residual
Rule. Subsection (c¢) states the residual pri-
ority rule, which applies only if one of the
other rules does not: A security interest in
fixtures is subordinate to a conflicting inter-
est of an encumbrancer or owner of the
related real property other than the debtor.

6. Priority in Fixtures: First to File
or Record. Subsection (e)(1), which follows
former Section 9-313(4)(b), contains the
usual priority rule of conveyancing, that is,
the first to file or record prevails. In order to
achieve priority under this rule, however,
the security interest must be perfected by a
“fixture filing” (defined in Section 9-102),
i.e.,, a filing for record in the real property
records and indexed therein, so that it will
be found in a real-property search .. The
condition in subsection (e)(1)(B), that the
security interest must have had priority over
any conflicting interest of a predecessor in
title of the conflicting encumbrancer or own-
er, appears to limit to the first-in-time prin-
ciple. However, this apparent limitation is
nothing other than an expression of the usu-
al rule that a person must be entitled to
transfer what he has. Thus, if the fixture
security interest is subordinate to a mort-
gage, it is subordinate to an interest of an
assignee of the mortgage, even though the
assignment is a later recorded instrument.
Similarly if the fixture security interest is
subordinate to the rights of an owner, it is
subordinate to a subsequent grantee of the
owner and likewise subordinate to a subse-
quent mortgagee of the owner.

7. Priority in Fixtures: Purchase-
Money Security Interests. Subsection (d),
which follows former Section 9-313(4)(a),
contains the principal exception to the first-
to-file-or-record rule of subsection (e)(1). It
affords priority to purchase-money security
interests in fixtures as against prior record-
ed real-property interests, provided that the
purchase-money security interest is filed as a
fixture filing in the.real-property records
before the goods become fixtures or within
20 days thereafter. This priority corresponds
to the purchase-money priority under Sec-
tion 9-324(a). (Like other 10-day periods in

952



Art. 9

former Article 9, the 10-day period in this
section has been changed to 20 days.)

It should be emphasized that this pur-
chase-money priority with the 20-day grace
period for filing is limited to rights against
real-property interests that arise before the
goods become fixtures. There is no such pri-
ority with the 20-day grace period as against
real-property interests that arise subse-
quently. The fixture security interest can
defeat subsequent real-property interests
only if it is filed first and prevails under the
usual conveyancing rule in subsection (e)(1)
or one of the other rules in this section.

8. Priority in Fixtures: Readily Re-
movable Goods. Subsection (e)(2), which
derives from Section 2A-309 and former Sec-
tion 9-313(4)(d), contains another exception
to the usual first-to-file-or-perfect rule. It
affords priority to the holders of security
interests in certain types of readily remova-
ble goods—factory and office machines,
equipment that is not primarily used or
leased for use in the operation of the real
property, and (as discussed below) certain
replacements of domestic appliances. This
rule is made necessary by the confusion in
the law as to whether certain machinery,
equipment, and appliances become fixtures.
It protects a secured party who, perhaps in
the mistaken belief that the readily remova-
ble goods will not become fixtures, makes a
UCC filing (or otherwise perfects under this
Article) rather than making a fixture filing.

Frequenitly, under applicable law, goods of
the type described in subsection (e)(2) will
not be considered to have become part of the
real property. In those cases, the fixture
security interest does not conflict with a
real-property interest, and resort to this sec-
tion is unnecessary. However, if the goods
have become part of the real property, sub-
section (e)(2) enables a fixture secured party
to take priority over a conflicting real-prop-
erty interest if the fixture security interest is
perfected by a fixture filing or by any other
method permitted by this Article. If perfec-
tion is by fixture filing, the fixture security
interest would have priority over subse-
quently recorded real-property interests un-
der subsection (e)(1) and, if the fixture secu-
rity interest is a purchase-money security
interest (a likely scenario), it would also
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have priority over most real property inter-
ests under the purchase-money priority of
subsection (d). Note, however, that unlike
the purchase-money priority rule in subsec-
tion (d), the priority rules in subsection (e)
override the priority given to a construction
mortgage under subsection (h).

The rule in subsection (e)(2) is limited to
readily removable replacements of domestic
appliances. It does not apply to original in-
stallations. Moreover, it is limited to appli-
ances that are ‘‘consumer goods” (defined in
Section 9-102) in the hands of the debtor.
The principal effect of the rule is to make
clear that a secured party financing occa-
sional replacements of domestic appliances
in noncommercial, owner-occupied contexts
need not concern itself with real-property
descriptions or records; indeed, for a pur-
chase-money replacement of consumer
goods, perfection without any filing will be
possible. See Section 9-309(1).

9. Priority in Fixtures: Judicial"
Liens. Subsection (e)(3), which follows for-
mer Section 9-313(4)(d), adopts a first-in-
time rule applicable to conflicts between a
fixture security interest and a lien on the
real property obtained by legal or equitable
proceedings. Such a lien is subordinate to an
earlier-perfected security interest, regardless
of the method by which the security interest
was perfected. Judgment creditors generally
are not reliance creditors who search real-
property records. Accordingly, a perfected
fixture security interest takes priority over a
subsequent judgment lien or other lien ob-
tained by legal or equitable proceedings,
even if no evidence of the security interest
appears in the relevant real-property rec-
ords. Subsection (e)(3) thus protects a per-
fected fixture security interest from avoid-
ance by a trustee in bankruptcy under
Bankruptcy Code Section 544(a), regardless
of the method of perfection.

10. Priority in Fixtures: Manufac-
tured Homes. A manufactured home may
become a fixture. New subsection (e)(4) con-
tains a special rule granting priority to cer-
tain security interests created in a ‘“manu-
factured home” as part of a “manufactured-
home transaction” (both defined in Section
9-102). Under this rule, a security interest
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in a manufactured home that becomes a
fixture has priority over a conflicting inter-
est of an encumbrancer or owner of the real
property if the security interest is perfected
under a certificate-of-title statute (see Sec-
tion 9-311). Subsection (e)(4) is only one of
the priority rules applicable to security in-
terests in a manufactured home that be-
comes a fixture. Thus, a security interest in
a manufactured home which does not qualify
for priority under this subsection may quali-
fy under another.

11. Priority in Fixtures: Construc-
tion Mortgages. The purchase-money pri-
ority presents a difficult problem in relation
to construction mortgages. The latter ordi-
narily will have been recorded even before
the commencement of delivery of materials
to the job, and therefore would take priority
over fixture security interests were it not for
the purchase-money priority. However, hav-
ing recorded first, the holder of a construc-
tion mortgage reasonably expects to have
first priority in the improvement built using
the mortgagee’s advances. Subsection (g) ex-
pressly gives priority to the construction
mortgage recorded before the filing of the
purchase-money security interest in fixtures.
A refinancing of a construction mortgage has
the same priority as the construction mort-
gage itself. The phrase “an obligation in-
curred for the construction of an improve-
ment” covers both optional advances and
advances pursuant to commitment. Both

§ 9-335. Accessions.
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types of advances have the same priority
under subsection (g).

The priority under this subsection applies
only to goods that become fixtures during
the construction period leading to the com-
pletion of the improvement. The construc-
tion priority will not apply to additions to
the building made long after completion of
the improvement, even if the additions are
financed by the real-property mortgagee un-
der an open-end clause of the construction
mortgage. In such case, subsections (d), (e),
and (f) govern.

Although this subsection affords a con-
struction mortgage priority over a purchase-
money security interest that otherwise
would have priority under subsection (d), the
subsection is subject to the priority rules in
subsections (e) and (f). Thus, a construction
mortgage may be junior to a fixture security
interest perfected by a fixture filing before
the construction mortgage was recorded. See
subsection (e)(1).

12. Crops. Growing crops are ‘“goods’’ in
which a security interest may be created and
perfected under this Article. In some juris-
dictions, a mortgage of real property may
cover crops, as well. In the event that crops
are encumbered by both a mortgage and an
Article 9 security interest, subsection (i) pro-
vides that the security interest has priority.
States whose real-property law provides oth-
erwise should either amend that law directly
or override it by enacting subsection (j).

(a) [Creation of security interest in accession.] A security interest may
be created in an accession and continues in collateral that becomes an accession.
(b) [Perfection of security interest.] If a security interest is perfected
when the collateral becomes an accession, the security 1nterest remains perfected in

the collateral.

(c) [Priority of security interest.] Except as otherwise provided in subsec-
tion (d), the other provisions of this part determine the priority of a security

interest in an accession.

(d) [Compliance with certificate-of-title statute.] A security interest in
an accession is subordinate to a security interest in the whole which is perfected by
compliance with the reqmrements of a certificate-of-title statute under Section 9-

311(b).

(e) [Removal of accession after default.] After default, subject to Part 6, a
secured party may remove an accession from other goods if the security interest in
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the accession has priority over the claims of every person having an interest in the

whole.

(f) [Reimbursement following removal.] A secured party that removes an
accession from other goods under subsection (e) shall promptly reimburse any
holder of a security interest or other lien on, or owner of, the whole or of the other
goods, other than the debtor, for the cost of repair of any physical injury to the
whole or the other goods. The secured party need not reimburse-the holder or
owner for any diminution in value of the whole or the other goods caused by the
absence of the accession removed or by any necessity for replacing it. A person
entitled to reimbursement may refuse permission to remove until the secured party
gives adequate assurance for the performance of the obligation to reimburse.

Official Comment

a security interest in an accession. Subsec-
tion (b) contains a rule governing continued

1. Source. Former Section 9-314,
2. “Accession.” This section applies to

an ‘“‘accession,” as defined in Section 9-102,
regardless of the cost or difficulty of remov-
ing the accession from the other goods, and
regardless of whether the original goods
have come to form an integral part of the
other goods. This section does not apply to
goods whose identity has been lost. Goods of
that kind are “commingled goods” governed
by Section 9-336. Neither this section nor
the following one addresses the case of col-
lateral that changes form without the addi-
tion of other goods.

3. ““Accession” vs. ‘“Other Goods.”
This section distinguishes among the ‘“‘acces-
sion,” the “other goods,” and the ‘“whole.”

The last term refers to the combination of

the ‘““accession” and the “other goods.” If

one person’s collateral becomes physically .

united with another person’s collateral, each

is an “‘accession.” o T
Example 1: SP-1 holds a security interest
in the debtor’s tractors (which are not

~ subject to a certificate-of-title statute), and
SP-2 holds a security interest in a particu-
lar tractor engine. The engine is installed
in a tractor. From the perspective of SP-1,
the tractor becomes an “accession’ and
the engine is the “‘other goods.” From the
perspective of SP-2, the engine is the “‘ac-
cession” and the tractor is the “other
goods.” The completed tractor—tractor
cum engine—constitutes the “whole.”

4. Scope. This section governs only a
few issues concerning accessions. Subsection
(a) contains rules governing continuation of

perfection of a security interest in goods that
become an accession. Subsection (d) contains
a special priority rule governing accessions
that become part of a whole covered by a
certificate of title. Subsections (e) and (f)
govern enforcement of a security interest in
an accession. )

5. Matters Left to Other Provisions
of This Article: Attachment and Perfec-
tion. Other provisions of this Article often
govern accession-related issues. For example,
this section does not address whether a se-
cured party acquires a.security ‘interest in
the whole if its collateral becomes an acces-
sion. Normally this will turn on the descrip-
tion of the collateral in the security agree-
ment.

Example 2: Debtor owns a computer sub-
ject to a perfected security interest in fa-
vor of SP-1. Debtor acquires memory and
installs it in the computer. Whether SP-
I’s security interest attaches to the memo-
ry depends on whether the security agree-
ment covers it. .

Similarly, this section ddg;s not deternﬁne

- whether perfection against collateral that

becomes an accession is effective to perfect a
security interest in the whole. Other provi-
sions of this Article, including the. require-
ments for indicating the collateral covered
by a financing statement, resolve that ques-
tion. ' " - R

6. Matters Left to Other Provisions
of This Article: Priority. With one excep-.
tion, concerning goods covered by a certifi-
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